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PuRPOSE 


The purpose of this Association shall be to bring into close contact by association and 
communication lawyers, barristers and solicitors who are residents of the United States of 
America, or any of its possessions, or of the Dominion of Canada, or of the Republic of Cuba, 
or of the Republic of Mexico, who are actively engaged wholly or in part in practice of that 
branch of the law pertaining to the business of insurance in any of its branches, and to In- 
surance Companies; for the purpose of becoming more efficient in that particular branch of 
the legal profession, and to better protect and promote the interests of Insurance Companies 
authorized to do business in the United States or Dominion of Canada or in the Republic of 
Cuba, or in the Republic of Mexico; to encourage cordial intercourse among such lawyers, 
barristers and solicitors, and between them and Insurance Companies generally. 
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E FACE the coming of the New Year with hope and confidence and 
a realization that an awe-inspiring future has increased and not les- 
sened our responsibilities. The demands of that year are unlimited, but 
this Association and its members will continue to meet their obligations 
and to promote the cause of the industry which they are proud to serve. 


A list of the personnel of the committees, which for 1946, will bear much 
of the burden of fulfilling the Association’s obligations, appears in this 
issue of the Journal. Every committee member has expressed his willing- 
ness to accept any assignment and he has a right to, and, if given an oppor- 
tunity, will share in the work which is undertaken. Each chairman, there- 
fore, in cooperation with his ex-officio member, should select a project 
at an early date in order that those on the committee will have ample time 
within which to do the work assigned to them. The reports must be 
available for publication in advance of the annual meeting, and not later 
than June 15th and should reflect the combined efforts of all committee 
members. 

On February Ist the Executive Committee will meet at the Edgewater 
Beach Hotel in Chicago. In the afternoon of Saturday, February 2nd the 
members of the Association and their guests will join for a few social hours 
and have an informal dinner together that evening. The manager of the 
hotel says that he should receive requests for room reservations by January 
20th and, by January 28, should know about how many will attend the 
reception and dinner. Please write Mr. C. T. Craddock of the Edgewater 
Beach at once, if it appears that you will attend. 


There seems to be no question that the annual meeting can be held this 
year and the time and place thereof will be made by the Executive Com- 
mittee when it meets the first of next month. The April Journal will 
make an announcement of where and when we shall have an opportunity 
of gathering once again in general assembly after a lapse of two years. 

In this issue of the Journal appears a report of the 1945 Committee on 
Practice and Procedure in relation to which there is an editorial. Some 
very important matters are set forth in the report and every member should 
consider the questions thereby presented. Your suggestions as to the amend- 
ments of the Federal rules should be given to Wayne Stichter, the chair- 
man of the committee, Home Bank Building, Toledo 4, Ohio, in order that 
they may be transmitted by him before February Ist. 


F. B. BAYLOR 
Lincoln, Nebraska 
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ANNUAL MEETING 


The membership will be happy to know, 
after reading President Baylor’s page in 
this issue of the Journal, that the 1946 
annual meeting will be held. The time 
and place of the meeting will be announced 
in the April issue of Insurance Counsel 
Journal. President Baylor has spent much 
time and energy in canvassing available 
places for our meeting. At the Executive 
Committee meeting of the Association the 
time and place of the annual meeting will 
be determined. It now appears that the 
meeting will be held at a resort hotel. 


EXECUTIVE COMMITTEE MEETING, 
FEBRUARY 1 AND 2, EDGEWATER 
BEACH HOTEL, CHICAGO 


We hope that as many of our members 
who can will respond to President's Bay- 
lor’s invitation to join the Executive Com- 
mittee for a few social hours on the after- 
noon of February 2nd in Chicago, and will 
join the members of the Executive Com- 
mittee for an informal dinner. It is im- 
portant that you notify Mr. C. T. Craddock 
of the Edgewater Beach Hotel as soon as 
possible that you will be with us in order 
that dinner reservations may be made for 
you and Mr. Craddock be advised of the 
approximate number who will attend the 
social hour. 


FEDERAL RULES OF CIVIL PROCEDURE 


You will find in this issue of the Journal 
an article written by William E. Knepper 
and H. Melvin Roberts on Rules 26, 30 and 
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45 of the Federal Rules of Civil Procedure, 
and an article by Kenneth B. Hawkins and 
Joseph Hinshaw on Rules 33, 34 and 36. 
You will also find an appeal from Wayne 
Stichter, chairman of the committee on 
Practice and Procedure, calling your at- 
tention to the amendments, and making 
particular reference to that amendment 
which would permit counsel for plaintiff 
in a personal injury accident to compel a 
casualty insurance company to open its 
complete file on a case for inspection by 
plaintiff's attorney. This last referred to 
amendment is important and far-reaching, 
is revolutionary, without precedent and, in 
my opinion, invasive of fundamental rights. 

After reading the two articles appearing 
in this issue of the Journal covering the 
subject and after reading Mr. Stichter’s 
warning and appeal, I hope that as many 
of you as possible will communicate with 
Mr. Stichter by wire or air mail expressing 
your views freely and frankly in order that 
he in turn may forward them to the Ad- 
visory Committee on Rules of Civil Proce- 
dure. This is a matter which, in my judg- 
ment, is of vital importance to us and to 
our insurance clients. 

In behalf of the Association I would like 
here to express our deep appreciation to 
our members who have discussed in this 
issue of the Journal the Federal Rules 
above designated and the amendments, and 
to Mr. Stichter and his committee for tak- 
ing their task seriously and doing such a 
fine and outstanding job. 

If all committees appointed by the Presi- 
dent of our Association were as devoted 
to the job assigned to them as has been 
Mr. Stichter and his committee, the work 
of the Association which falls on your 
president, editor and other officers would 
be much easier. 


JURY VERDICTS 


I am sure many of us have given serious 
consideration as to whether or not we have 
entered or are about to enter a cycle of 
large jury verdicts in favor of plaintiffs 
in personal injury cases. This question is 
not only of grave and immediate concern 
to insurance companies writing casualty in- 
surance, but to defense trial attorneys for 
insurance companies, and attorneys and 
adjusters making investigations and settling 
or attempting to settle personal injury 
cases in behalf of insurance companies. 
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A week or so ago I read of a jury verdict 
in Charleston, West Virginia, returned in 
a case involving the loss of both hands 
by a child due to an accident in the amount 
of $100,000.00. In the Circuit Court of 
Jefferson County in Birmingham last Fall 
three juries in personal injury cases brought 
in verdicts for $60,000.00. So many large 
verdicts in Jefferson County in one year is 
without precedent. Due to the unusual 
amount of the verdicts the newspapers have 
given considerable publicity to these three 
verdicts and on each occasion have stated 
in the news items the name of the attor- 
ney who secured the particular verdict. 
Such publicity is of tremendous value to 
the attorney obtaining same. I know of no 
more effective way of securing damage suits 
by an attorney than to have the newspapers 
of the county publish in one or more issues 
of the several papers the notice of a verdict 
for $60,000.00 and the name of the attor- 
ney representing the plaintiff. What effect, 
if any, has such large verdicts had on attor- 
neys representing plaintiffs in damage suits? 
Those who have secured verdicts for $60,- 
000.00, and the subsequent very coveted 
publicity, desire to obtain a second verdict 
for $60,000.00. Those attorneys* specializ- 
ing in representing plaintiffs in personal 
injury cases who have not been fortunate 
enough to secure a $60,000.00 verdict desire 
to have and try a case and secure such a 
verdict not only on account of the possibil- 
ity of collecting a substantial sum, say a 
sum approximating one-half of the verdict, 
but desire to secure the prestige and pub- 
licity which would accompany such a large 
verdict. Therefore, it has been my expe- 
rience that when an attorney secures a case 
in which his client has suffered serious in- 
juries and liability is for the jury that 
he is not inclined to settle the case, but 
prefers to gamble on a jury trial and the 
possibility of securing a very large verdict 
and all that goes with such a verdict. 

On the other hand, insurance companies, 
adjusters and trial attorneys are confronted 
with revising their estimates of the value 
of personal injury claims, particularly 
where the claimant has suffered a very se- 
rious and permanent injury regardless of 
apparent liability. As a result of the three 
large verdicts rendered in this county it is 
more difficult to settle a serious personal 
injury claim with a claimant, and certainly 
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with the attorney if it reaches the hands of 
an attorney. 

I hope that the large verdict cycle does 
not prevail throughout the country and 
that I am unduly alarmed. © Although | 
may appear to be alarmed I have been s9 
far in my trial work fortunate enough not 
to have a jury do that to me, although in 
the case in which the last sixty thousand 
dollar verdict was rendered against an jn. 
dividual, I escaped only by virtue of the 
general affirmative charge for the corpora- 
tion which I represented. Had the cor. 
poration remained in the case and had that 
suit been for more than sixty thousand 
dollars I am afraid the verdict might have 
been for one hundred thousand dollars. | 
say this for the reason that the judgment 
was rendered in this case against an at- 
tractive woman whose husband was in the 
service of his country. 


I have discussed this subject on the edi- 
torial pages of the Journal briefly with the 
idea that I might provoke a discussion from 
members of the Association located in the 
several states, in the large cities and in the 
small towns, in order that we as trial law- 
yers and general counsel and directors of 
the handling of claims might get a general 
view of conditions as now exist and learn 
whether or not the tendency for large ver- 
dicts is only local and is peculiar only to 
certain localities, or is more or less general 
throughout the country. 


Your editor would like to receive letters 
from members who may have some inter- 
est in this subject, expressing your views, 
either privately or for publication. 


MEETING OF NEW YORK MEMBERS, BILT- 
MORE HOTEL, SATURDAY, JANUARY 26, 
1946, 12:30 P. M., NEW YORK CITY 


President Baylor has been invited to at- 
tend this lucheon and I am sure the New 
York members will be happy for him to be 
present. 

This meeting seems to be an annual af- 
fair and I am sure the New York members 
enjoy taking advantage of this opportunity 
to get together. Mr. James M. O'Hara, Mr. 
Raymond M. Caverly and Mr. Oscar J. 
Brown compose the committee in charge 
of this meeting. They are to be commend- 
ed and congratulated for arranging this 
meeting. 
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Standing Committees of The Association 
1945-1946 


AVIATION INSURANCE LAW COMMITTEE 


Chairman: Stanley C. Morris, P. O. Box 1588, 
Charleston 26, W. Va. 

ames Alonzo Anderson, Shelby Mutual Casualty 
Co., 23 West Main St., Shelby, Ohio. 

A. L. Barber, 1408-12 Donaghey Building, Little 
Rock, Arkansas. 

Garfield W. Brown, American Mutual Alliance, 
9/9 N. Michigan Avenue, Chicago 11, Illinois. 

Hervey J. Drake, Association of Casualty and 
surety Executives, 60 John Street, New York 7, 
New York. 

F. H. Durham, 1440 Northwestern Bank Build- 
ing, Minneapolis 2, Minnesota. 

E. Smythe Gambrell, Suite 825, The Citizens and 
Southern National Bank Building, Atlanta, Georgia. 

Wilder Lucas, 1515 Ambassador Building, St. 
Louis, Missouri. 


Franklin J. Marryott, Liberty Mutual Insurance . 


Company, 175 Berkeley Street, Boston 17, Mass. 
Leo B. Parker, 900 Waltower Building, Kansas 
City 6, Missouri. ; 
John J. Wicker, Jr., Mutual Building, Richmond 
19, Virginia. 
Ex-Officio: Forrest A. Betts, Title Insurance 
Building, Los Angeles 13, California. 
W. Percy McDonald, Commerce Title Building, 
Pp. O. Box 123, Memphis 1, Tennessee. 


CASUALTY INSURANCE COMMITTEE 


Chairman: Joseph A. Spray, Room 340, 727 West 
7th Street, Los Angeles 14, California. 

Milton A. Albert, New Amsterdam Casualty 
Company, 227 St. Paul Street, Baltimore 3, Mary- 
land. 

Thomas N. Bartlett, Maryland Casualty Com- 
pany, Baltimore 3, Maryland. 

Lon Hocker, Jr., 407 North Eighth Street, St. 
Louis 1, Missouri. 

James W. Hughes, Farmers Automobile Insurance 
Exchange, 4680 Wilshire Avenue, Los Angeles 54, 
California. 

John R. Kitch, Security Mutual Casualty Com- 
pany, 105 South LaSalle Street, Chicago $3, Illinois. 

Charles T. LeViness III, 1731 Munsey Building, 
Baltimore 2, Maryland. 

L. J. Locke, Continental Casualty Company, 910 
South Michigan Avenue, Chicago 5, Illinois. 

W. Edwin Moser, Pierce Building, St. Louis 2, 
Missouri. 

Wilbur C. Schwartz, 
Louis 1, Missouri. 

Forrest S. Smith, 1 Exchange Place, Jersey City 
2, New Jersey. 

P. L. Thornbury, Farm Bureau Mutual Auto 
Insurance Company, 246 North High Street, Colum- 
bus 16, Ohio. 

E. C. Woodard, 1211 North LaSalle Street, Chi- 
cago 11, Illinois. 

Ex-Officio: Fletcher B. Coleman, State Farm 
Mutual Insurance Company, State Farm Mutual 
Building, Bloomington, Illinois. 


722 Chestnut Street, St. 


FIDELITY AND SURETY LAW COMMITTEE 


Chairman: Lowell White, Equitable Building, 
Denver 2, Colorado. 

Gallitzen A. Farabaugh, 301-309 St. Joseph Bank 
Building, South Bend 11, Indiana. 

Ernest W. Fields, U. S. Guarantee Company, 90 
John Street, New York, New York. 

Donald Gallagher, 901 Home Savings Bank Build- 
ing, 11 N. Pearl Street, Albany 7, New York. 

Robert B. Holland, 300 Gulf States Building, 
Dallas 1, Texas. 

Elizabeth Hulen, Standard Life Building, Jack- 
son 105, Mississippi. 

William D. Knight, Forest City National Bank 
Building, Rockford, Ilinois. 

Robert M. Nelson, Columbian Mutual Tower, 
Memphis 3, Tennessee. 

P. E. Reeder, Waltower Building, Kansas City, 
Missouri. 

G. L. Reeves, Stovall 
Tampa 1, Florida. 

George M. Weichelt, 1111 The Rookery, Chicago 
4, Illinois. 

Ex-Officio: Henry W. Nichols, National Surety 
Corporation, 4 Albany Street, New York 6, New 
York. 


Professional Building, 


EINANCE COMMITTEE 


Chairman: Clarence W. Heyl, 809 Central Nation- 
al Bank Building, Peoria 2, Illinois. 

L. J. Carey, Michigan Mutual Liability Com- 
pany, 163 Madison Avenue, Detroit 26, Michigan. 

Paul J. McGough, 1260 Northwestern Bank 
Building, Minneapolis 2, Minnesota. 


FIRE AND MARINE INSURANCE COMMITTEE 


Chairman: R. W. Shackleford, 700 Tampa The- 
atre Building, Tampa 2, Florida. 

George E. Beechwood, 1507 Packard Building, 
Philadelphia 2, Pennsylvania. 

William C. Fraser, 637 Omaha National Bank 
Building, Omaha 2, Nebraska. 

Newton Gresham, Commerce Building, Houston, 
Texas. 

Daniel Mungall, General Accident Fire and Life 
Assurance Corporation, Ltd., 414 Walnut Street, 
Philadelphia 5, Pennsylvania. 

Joseph W. Popper, Persons Building, Macon, 
Georgia. 

Alexis J. Rogoski, Hackley Union National Bank 
Building, Muskegon, Michigan. 

C. B. Snow, Deposit Guaranty Bank Building, 
Jackson, Mississippi. 

Don W. Stewart, 1412 Shark Building, Lincoln 8, 
Nebraska. 

Ex-Officio: Frank X. Cull, 630 Bulkley Building, 
Cleveland 15, Ohio. 


HEALTH AND ACCIDENT INSURANCE 
COMMITTEE 
Chairman: Lester P. Dodd, Dime Building, De- 
triot 26, Michigan. 
Arthur L. Aiken, Citizens Trust Building, Ft. 
Wayne, Indiana. 
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John D. Andrews, Rentschler Building, Hamil- 
ton, Ohio. 

Paul P. Chaney, First National Bank Building, 
Falls City, Nebraska. 

Alvin R. Christovich, American Bank Building. 
New Orleans 12, Louisiana. 

Wayne Ely, 10th Floor, Commerce Building, St. 
Louis 2, Missouri. 

John H. Hughes, Onondaga County Savings Bank 
Building, Syracuse 2, New York. 

Lionel P. Kristeller, 744 Broad Street, Newark 2, 
New Jersey. 

Oliver H. Miller, Suite 403, Equitable Building. 
Des Moines, Iowa. 

Ex-Officio: Kenneth P. Grubb, 828 North Broad- 
way, Milwaukee 2, Wisconsin. 


HIGHWAY SAFETY AND FINANCIAL 
RESPONSIBILITY COMMITTEE 


Chairman: Victor C. Gorton, Allstate Insurance 
Company, 20 North Wacker Drive, Chicago 6, 
Illinois. 

George Burns, 502 Wilder Building, Rochester 4. 
New York. 

Lewis R. Doyle, 1303 Shark Building, Lincoln, 
Nebraska. 

Aubrey F. Folts, 609-12 James Building, Chat- 
tanooga 2, Tennessee. 

Byron Edward Ford, 52 East Gay Street, Colum- 
bus 15, Ohio. 

John E. Foster, Farm Bureau Mutual Auto 
Insurance Company, 246 North High Street, Colum- 
bus 16, Ohio. 

William A. Kelly, 
Akron 8, Ohio. 

L. Duncan Lloyd, 135 South LaSalle Street, Chi- 
cago 3, Illinois. 

Ernest A. Rich, 826 First National Soo-Line 
Building, Minneapolis 2, Minnesota. 

Carl C. Riepe, 510 Tama Building, Burlington, 
Iowa. : 

Ex-Officio: Francis M. Holt, 1321 Graham Build- 
ing, Jacksonville 1, Florida. 


HOME OFFICE COUNSEL COMMITTEE 


Chairman: Rupert G. Morse, Employers Rein- 
surance Corporation, P. O. Box 2088, Kansas City 
13, Missouri. 

Howard D. Brown, Detroit Auto Inter-Insurance 
Exchange, 600 United Artists Building, Detroit 26, 
Michigan. 

W. E. Buntin, Manufacturers Casualty Insurance 
Company, 1617 Pennsylvania Boulevard, Philadel- 
phia 3, Pennsylvania. . 

Fred D. Cunningham, Pennsylvania Casualty 
Company, First National Bank Building, 14 Light 
Street, Baltimore 2, Maryland. 

Wilson C. Jainsen, Hartford Accident and In- 
demnity Company, 690 Asylum Street, Hartford, 
Connecticut. 

Adlai H. Rust, State Farm Mutual Auto Insur- 
ance Company, State Farm Mutual Building, 
Bloomington, Illinois. 

Chase M. Smith, 4750 Sheridan Road, Mutual 
Insurance Building, Chicago 40, Illinois. 

Gerald M. Swanstrom, Northwestern Mutual Life 
Insurance Company, 720 East Wisconsin Avenue, 
Milwaukee 2, Wisconsin. 


1110 First Central Tower, 
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J. Mearl Sweitzer, Employers Mutual Liability 
Insurance Company, 407 Grant Building, Wausay 
Wisconsin. 

George B. Wesley, Phoenix-London Group, 55 
Fifth Avenue, New York 3, New York. 

Ex-Officio: Patrick F. Burke, Indemnity Insur. 
ance Company of North America, 1600 Arch Stree, 
Philadelphia 1, Pennsylvania. 


LEGISLATIVE COMMITTEE 


General Chairman: Clarence F. Merrell, Con 
solidated Building, Indianapolis 4, Indiana. 


LIFE INSURANCE COMMITTEE 


Chairman: John L. Barton, 1010 First National 
Bank Building, Omaha 2, Nebraska. 

T. DeWitt Dodson, Metropolitan Life Insurance 
Company, 1 Madison Avenue, New York. 10, New 
York. 

Hobart Grooms, 408 First National Building, 
Birmingham 3, Alabama. 

Dale C. Jennings, 1101 Berger Building, Pitts. 
burgh 19, Pennsylvania. 

Frank T. Lloyd, Jr., 4th and Market Streets, 
Camden, New Jersey. 

James E. Nugent, 17th Floor, Bryant Building. 
Kansas City 6, Missouri. 

H. P. Osborne, Box 537, Jacksonville 1, Florida. 

Harry T. Poore, Fidelity Bankers Trust Building, 
Knoxville 2, Tenn. 

Joseph R. Stewart, Kansas City Life Insurance 
Company, 3520 Broadway, Kansas City 10, Missouri. 

Robert L. Webb, National Bank of Topeka 
Building, Topeka, Kansas. 

Ex-Officio: Paul J. McGough, 1260 Northwestern 
National Bank Building, Minneapolis 2, Minnesota. 


MEMORIAL COMMITTEE 


Chairman: Elias Field, 15 State Street, Boston 9, 
Massachusetts. 

Milton L. Baier, Merchants Mutual Casualty 
Company, 268 Main Street, Buffalo, New York. 

Raymond N. Caverly, Fidelity and Casualty Com- 
pany of New York, 80 Maiden Lane, New York 8, 
New York. 

Will R. Manier, Jr., Baxter Building, Nashville 
3, Tennessee. 

Arthur G. Powell, Citizens and Southern Na- 
tional Bank Building, Atlanta, Georgia. 


PRACTICE AND PROCEDURE COMMITTEE 


Chairman: Wayne E. Stichter, 9th Floor, Home 
Bank Building, Toledo, Ohio. 

William H. Freeman, 1167 Northwestern Bank 
Building, Minneapolis 2, Minnesota. 

Kenneth B. Hawkins, 1060 The Rookery, Chi- 
cago 4, Illinois. 

Joseph Hinshaw, 1 North LaSalle Street, Chicago 
2, Illinois. a 

David J. Kadyk, 135 South LaSalle Street, Chi- 
cago 3, Illinois. 

William E. Knepper, 5 East Long Street, Colum- 
bus 15, Ohio. 

H. Melvin Roberts, 
Cleveland, Ohio. 

Erwin W. Roemer, 33 South Clark Street, Chi- 
cago 3, Illinois. 


1026 Guardian Building. 
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Joe G. Sweet, Financial Center Building, San 
Francisco 4, California. 

FG. Warren, Boyce Building, Sioux Falls, S. D. 
fx-Officio: Clarence W. Heyl, 809 Central Na- 
tional Bank Building, Peoria 2, Illinois. 


SPECIAL ADVISORY COMMITTEE 


Chairman: Pat H. Eager, Jr., Standard Life 
puilding, Jackson 105, Mississippi. . 
Oscar J. Brown, 1603-1604 State Tower Building, 
gyracuse 2, New York. 

mM. N. Chrestman, Republic Bank Building, 
Dallas 1, Texas. 

Milo H. Crawford, Dime Building, Detroit 26, 
Michigan. = ye 

J. Roy Dickie, 2415 Grant Building, Pittsburgh 
19, Pennsylvania. 

Gerald P. Hayes, 735 North Water Street, Mil- 
waukee 2, Wisconsin. 

Walter R. Mayne, 506 Olive Street, St. Louis 1, 
Missouri. 

p. E. Reeder, Waltower Building, Kansas City, 
Missouri. 

Willis Smith, Security Bank Building, Raleigh, 
North Carolina. 

George W. Yancey, 1007 Massey Building, Bir- 
mingham 3, Alabama. 


UNAUTHORIZED PRACTICE OF LAW 
COMMITTEE 


Chairman: Clinton M. Horn, 
Terminal Tower, Cleveland 13, Ohio. 
Charles N. Orr, Minnesota Building, St. Paul 1, 
Minnesota. 

Lewis C. Ryan, Hills Building, Syracuse, New 
York. 

Albert C. Schlipf, 714 First National Bank Build- 
ing, Springfield, Mlinois. 

Philip J. Schneider, 1318 Union Central Build- 
ing, Cincinnati 2, Ohio. 

Stuart Paul Weiss, 1214-20 Carondelet Build- 
ing, New Orleans 12, Louisiana. 
Ex-Officio: Hugh D. Combs, 
Fidelity and Guaranty Company, 
Maryland. 


WORKMEN'S COMPENSATION AND UNEM- 
PLOYMENT INSURANCE COMMITTEE 


Chairman: Ellis R. Diehm, 1156-1157 Union Com- 
merce Building, Cleveland 14, Ohio. 

E. Dean Alexander, 2217 National Bank Build- 
ing, Detroit 26, Michigan. 

Earl S. Hodges, 601-4 Leland Office Building, 
Springfield, Illinois. 

John A. Kluwin, 735 North Water Street, Mil- 
waukee 2, Wisconsin. 

William F. Knowles, Suite 515, Lathrop Building, 
Kansas City 6, Missouri. 

Hector Kottgen, General Reinsurance Corpora- 
tion, 90 John Street, New York 7, New York. 

Samuel Levin, 231 S. LaSalle Street, Chicago 4, 
Iinois. 

Denis McGinn, 1103 Escanaba National Bank 
Building, Escanaba, Michigan. 

Welcome D. Pierson, 1515 First National Build- 
ing, Oklahoma City 2, Oklahoma. 

John D. Randall, American Building, Cedar 
Rapids, Iowa. 


28th Floor 


United States 
Baltimore 3, 
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Richard C. Wagner, Association of Casualty and 
Surety Executives, 60 John Street, New York 7, 
New York. 

Ex-Officio: L. J. Carey, Michigan Mutual Liabil- 
ity Company 163 Madison Avenue, Detroit 26, 
Michigan. 


ENTERTAINMENT COMMITTEE 


Chairman: Royce G. Rowe, Lumbermens Mutual 
Casualty Company, Mutual Insurance Building, 
4750 Sheridan Road, Chicago 40, Illinois. 

Price H. Topping, Guardian Life Insurance Com- 
pany of America, 50 Union Square, New York 3, 
New York. 

L. J. Carey, Michigan Mutual Liability Com- 
pany, 163 Madison Avenue, Detroit 26, Michigan. 

Mrs. Frank X. Cull, Cleveland, Ohio. 

Mrs. Pat H. Eager, Jr., Jackson, Mississippi. 

Mrs. William H. Freeman, Minneapolis, Minne- 
sota. 

Mrs. J. A. Gooch, Fort Worth, Texas. 

Wilson C. Jainsen, Hartford Accident and In- 
demnity Company, 690 Asylum Street, Hartford, 
Connecticut. ' 

Robert T. Luce, 208 South LaSalle Street, Chi- 
cago, Illinois. 

Mrs. Robert M. Nelson, Memphis, Tennessee. 

Peter Reed, 2800 Terminal Tower, Cleveland, 
Ohio. 
Mrs. Robert W. Shackleford, Tampa, Florida. 

Mrs. J. Mearl Sweitzer, Wausau, Wisconsin. 

Mark Townsend, Jr., 921 Bergen Avenue, Jersey 
City, New Jersey. 

Mrs. Lowell White, Denver, Colorado. 

Mrs. John F. Wiley, Washington, Pennsylvania. 


GOLF COMMITTEE 


Chairman; Mark Townsend, Jr., 921 Bergen Ave- 
nue, Jersey City, New Jersey. 

J. Roy Dickie, 2415 Grant Building, Pittsburgh 
19, Pennsylvania. 

L. Duncan Lloyd, 135 South LaSalle St., Chicago 
3, Illinois. 


LADIES’ BRIDGE COMMITTEE 


Chairman: Mrs. Robert W. Shackleford, Tampa, 
Florida. 

Mrs. L. J. Carey, Detroit, Michigan. 

Mrs. Kenneth B. Cope, Canton, Ohio. 

Mrs. Milo H. Crawford, Detroit, Michigan. 

Mrs. Gerald P. Hayes, Milwaukee, Wisconsin. 

Mrs. David I. McAlister, Washington, Pa. 

Mrs. Price H. Topping, New York, New York. 


LADIES’ GENERAL ENTERTAINMENT 
COMMITTEE 


Chairman: Mrs. Pat H. Eager, Jr., Jackson, 
Mississippi. k 
Mrs. William T. Campbell, Philadelphia, Pa. 
Mrs. Paul P. Chaney, Falls City, Nebraska. 
Mrs. Fletcher B. Coleman, Bloomington, Illinois. 
. Frank X. Cull, Cleveland, Ohio. 
. Robert Hobson, Louisville, Kentucky. 
. Hector Kottgen, New York, New York. 
. Stanley C. Morris, Charleston, W. Virginia. 
. Paul J. McGough, Minneapolis, Minnesota. 
. Robert Shackleford, Tampa, Florida. 
. Willis Smith, Raleigh, North Carolina. 
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LADIES’ GOLF COMMITTEE 


Chairman: Mrs. Frank X. Cull, Cleveland, Ohio. 
Mrs. R. N. Caverly, New York, New York. 
Mrs. Lester Dodd, Detroit, Michigan. 

Mrs. Charles H. Gover, Charlotte, North Carolina. 
Mrs. Leonard Muse, Roanoke, Virginia. 


* 
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TENNIS COMMITTEE 


Chairman: Wilson C. Jainsen, Hartfort Accident 
and Indemnity Company, 690 Asylum Street, Hart. 
ford, Connecticut. 

T. DeWitt Dodson, Metropolitan Life Insurance 
fa 1 Madison Avenue, New York 10, New 
York. 

Victor C. Gorton, Allstate Insurance Company 
20 North Wacker Drive, Chicago 5, Illinois, 


State Membership Committees—1945-1946 


ALABAMA 
Chairman: Hobart Grooms, 408 First National 
Building, Birmingham 3, Alabama. 
Fred S. Ball, Jr., First National Bank Building, 
Montgomery 4, Alabama. 
George W. Yancey, 1007 Massey Building, Bir- 
mingham 3, Alabama. 


ARIZONA 
Chairman: Harold L. Divelbess, Professional 
Building, Phoenix, Arizona. 
Theodore G. McKesson, Luhrs Tower, Phoenix, 


Arizona. 
W. E. Patterson, Box 747, Prescott, Arizona. 


ARKANSAS 
Chairman: A. L. Barber, 1408-12 Donaghey 
Building, Little Rock, Arkansas. 
John M. Smallwood, Bank of Russellville Build- 
ing, Russellville, Arkansas. K 
_ Edward L. Wright, Box 1260, 1025 Pyramid 
Building, Little Rock, Arkansas. 


CALIFORNIA 
Chairman: Joe G. Sweet, Financial Center Build- 
ing, San Francisco 4, California. 
Forrest A. Betis, Title Insurance Building, Los 
Angeles 13, California. 
Lasher B. Gallagher, 458 South Spring Street, 
Los Angeles 13, California. 


CANADA 
Chairman: W. C. Davidson, 806 Lumsden Build- 
ing, Toronto 1, Ont. Canada. 
Robert D. Guy, Electric Railway Chambers, 
Winnipeg, Manitoba, Canada. 
Roger Lacoste, 221 St. James Street, West, Mon- 
treal 1, Canada. 


COLORADO 
Chairman: Lowell White, Equitable Building, 
Denver 2, Colorado. 
Edgar McComb, First National Bank Building, 
Denver 2, Colorado. 
Godfrey Nordmark, 1020 First National Bank 
Building, Denver 2, Colorado. 


CONNECTICUT 
Chairman: Allan E. Brosmith, 700 Main Street, 
Hartford, Conn., Travelers Insurance Company. 
John Paul Faude, Aetna Life Affiliated Compan- 
ies, 151 Farmington Avenue, Hartford, Connecticut. 
Wilson C. Jainsen, Hartford Accident and Indem- 
nity Company, 690 Asylum Street, Hartford, Conn. 


DELAWARE 
Chairman: William Prickett, 404 Equitable Build- 
ing, Wilmington 7, Delaware. 
Abel Klaw, DuPont Building, Wilmington, Dela. 
ware. 
James R. Morford, 212 Delaware Trust Building, 
Wilmington 28, Delaware. 


DISTRICT OF COLUMBIA 
Chairman: Henry I. Quinn, Woodward Building, 
Washington 5, D. C. 
Frank F. Nesbit, Metropolitan Bank Building, 
Washington 5, D. C. 


FLORIDA 


Chairman: R. W. Shackleford, 700 Tampa The. 
atre Building, Tampa 2, Florida. 

James A. Dixon, First National Bank Building, 
_Miami 32, Florida. 

Charles Cook Howell, Jr., 601 Atlantic National 
Bank Building, Jacksonville 2, Florida. 


GEORGIA 

Chairman: John M. Slaton, 22 Marietta Street 
Building, Atlanta 3, Georgia. 

James S. Bussey, Southern Finance Building, Au- 
gusta, Georgia. 

‘Joseph W. Popper, Persons Building, Macon, 
Georgia. 

: HAWAII 


Chairman: Eugene H. Beebe, Bishop Trust Build- 
ing, Honolulu, Hawaii. 


IDAHO 
Chairman: R. P. Parry, Fidelity National Bank 
Building, Box 534, Twin Falls, Idaho. 
E. B. Smith, Idaho Building, Boise, Idaho. 


ILLINOIS 

Chairman: Thomas M. Coen, Security Mutual 
Casualty Company, 105 S. LaSalle Street, Chicago 3, 
Illinois. 

William D. Knight, Forest City National Bank 
Building, Rockford, Illinois. 

L. Duncan Lloyd, 135 S. LaSalle Street, Chicago 
3, Illinois. 

INDIANA 

Chairman: Hugh E. Reynolds, 750 Consolidated 
Building, Indianapolis 4, Indiana. 

*Harry P. Cooper, Jr., Farmers Mutual Liability 
Company, 2105 N. Meridian Street, Indianapolis 
7, Indiana. 

Gallitzen A. Farabaugh, 301-309 St. Joseph Bank 
Building, South Bend 11, Indiana. 
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IOWA 

Chairman: John D. Randall, American Building 
Cedar Rapids, Iowa. 

Oliver H. Miller, Suite 403, Equitable Building. 
Des Moines, Iowa. 

Carl C. Riepe, 510 Tama Building, Burlington, 
lowa. 

KANSAS 

Chairman: Allen Meyers, New England Building. 
Topeka, Kansas. 

Edward M. Boddington, Suite 1109-1116 Huron 
Building, Kansas City, Kansas. 

Robert L. Webb, National Bank of Topeka Build 
ing, Topeka, Kansas. 

KENTUCKY 

Chairman: Robert P. Hobson, 1805-26 Kentucky 
Home Life Building, Louisville 2, Kentucky. 

R. W. Keerion, 504 Security Trust Company, Lex- 
ington 15, Kentucky. 

Leslie W. Morris, Farmers Deposit Bank Build- 
ing, 216 W. Main Street, Frankfort, Kentucky. 


LOUISIANA 
Chairman: Alvin R. Christovich, American Bank 
Building, New Orleans 12, Louisiana. 
Leslie P. Beard, 1912 American Bank Building, 
New Orleans 12, Louisiana. 
Alfred Charles Kammer, Hibernia Bank Build- 
ing, New Orleans 12, Louisiana. 


MAINE 
Chairman: Clement F. Robinson, 85 Exchange 
Street, Portland 3, Maine. 
William B. Mahoney, 120 Exchange Street, Port- 
land 3, Maine. 
James E. Mitchell, Eastern Trust Building, Ban- 
gor, Maine. 
MARYLAND 
Chairman: Milton A. Albert, 
Casualty Co., 227 St. Paul Street, 
Maryland. 
E. Kemp Cathcart, Maryland Casualty Company, 
701 W. 40th Street, Baltimore 3, Maryland. 
Charles T. LeViness, III, 1410-13 Munsey Build- 
ing, Baltimore 2, Maryland. 


MASSACHUSETTS 

Chairman: Franklin J. Marryott, Liberty Mutual 
Insurance Company, 175 Berkeley Street, Boston 17, 
Massachusetts. 

Arthur F. Bickford, 530 Exchange Building, Bos- 
ton 9, Massachusetts. 

Elias Field, 15 State Street, Boston 9, Massachus- 
etts. 


New Amsterdam 
Baltimore 3, 


MICHIGAN 
Chairman: George H. Cary, 1822-23 Ford Build- 
ing, Detroit 26, Michigan. 
Paul E. Cholette, 10th Floor, Peoples National 
Bank Building, Grand Rapids, Michigan. 
Ralph B. Lacey, Dime Building, Detroit 26, 
Michigan. 
MINNESOTA 
Chairman: F. H. Durham, 1440 Northwestern 
Bank Building, Minneapolis 2, Minnesota. 
Ernest A. Rich, 826 First National Soo-Line 
Building, Minneapolis 2, Minnesota. 
John J. Sexton, Pioneer Building, St. Paul 1, 
Minnesota. 
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MISSISSIPPI 
Chairman: Pat H. Eager, Jr., 1001 Standard Life 
Building, Jackson 105, Mississippi. 
C. B. Snow, Deposit Guaranty Bank Building. 
Jackson, Mississippi. 
W. Calvin Wells, III, Lamar Life Building, Jack- 
son 102, Mississippi. 
MISSOURI 
Chairman: Frank C. Mann, 910 Landers Building. 
Springfield, Missouri. 
George E. Heneghan, 418 Olive Street, St. Louis 
2, Missouri. 
James E. Nugent, 17th Floor, Bryant Building. 
Kansas City 6, Missouri. 


MONTANA 
C:: sirman: J. W. Speer, First National Bank 
Building, Great Falls, Montana. 
W. Jj. Jameson, Box 2109, Electric Building 
Billings, Montana. 


NEBRASKA 


Chairman: Don W. Stewart, 1412 Sharp Building, 
Lincoln 8, Nebraska. 

John L. Barton, 1010 First National Bank Build- 
ing, Omaha 2, Nebraska. 

Paul P. Chaney, First National Bank Building, 
Falls City, Nebraska. 


NEVADA 
Chairman: John T. McLaughlin, 309 First Na- 
tional Bank Building, Reno, Nevada. 
William C. Sanford, 153 North Virginia Street, 
Reno, Nevada. 


NEW HAMPSHIRE 


Chairman: Louis Eliot Wyman, 45 Market Street, 
Manchester, New Hampshire. 

Stanley M. Burns, Strafford Bank Building, Dover, 
New Hampshire. 

Maurice F. DeVine, 201-211 Bell Building, 922 
Elm Street, Manchester, New Hampshire. 


NEW JERSEY 

Chairman: Lionel P. Kristeller, 744 Broad Street, | 
Newark 2, New Jersey. 

Gerald T. Foley, Raymond Commerce Building, 
Newark 2, New Jersey. 

Sylvester C. Smith, Jr., Prudential Insurance 
Company of America, 18 Bank Street, Newark 1, 
New Jersey. 

NEW MEXICO 


Chairman: Pearce Coddington Rodey, First Na- 
tional Bank Building, Albuquerque, New Mexico. 

Lake Jenkins Frazier, 123 W. Fourth Street, Box 
942, Roswell, New Mexico. 

Carl H. Gilbert, A. B. Renehan Building, Sante 
Fe, New Mexico. 

NEW YORK 

Chairman: James M. O'Hara, Foster Building, 
Utica, New York. 

Milton L. Baier, Merchants Mutual Casualty 
Company, 268 Main Street, Buffalo, New York. 

Raymond N. Caverly, Fidelity and Casualty Com- 
pany of New York, 80 Maiden Lane, New York 8, 
New York. 

Donald Gallagher, 901 Home Savings Bank Build- 
ing, 11 N. Pearl Street, Albany 7, New York. 
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John H. Hughes, Onondaga County Savings Bank 
Building, Syracuse 2, New York. 

Henry W. Nichols, National Surety Corporation, 
4 Albany Street, New York 6, New York. 


NORTH CAROLINA 
Chairman: Willis Smith, Security Bank Building, 
Raleigh, North Carolina. 
Charles H. Gover, 500 Law Building, Charlotte 
2, North Carolina. 
Frank H. Kennedy, 706-10 Law Building, Char- 
lotte 2, North Carolina. 


NORTH DAKOTA 

Chairman: Clyde L. Young, First National Bank 
Building, Lock Drawer 269, Bismarck, North 
Dakota. 

Herbert G. Nilles, 504 Black Building, Fargo, 
North Dakota. 

John F. Sullivan, First National Bank Building, 
Mandan, North Dakota. 

OHIO 

Chairman: William E. Knepper, 5 East Long 
Street, Columbus 15, Ohio. 

Ellis Raymond Diehm, 1156-1157 Union Com- 
merce Building, Cleveland 14, Ohio. 

Philip J. Schneider, 1318 Union Central Build- 
ing, Cincinnati 2, Ohio. 

OKLAHOMA 

Chairman: Welcome D. Pierson, 1515 First Na- 
tional Building, Oklahoma City 2, Oklahoma. 

Parke Davis, Insurors Indemnity and Insurance 
Company, Box 1769, Tulsa, Oklahoma. 

H. L. Smith, Kennedy Building, Tulsa 3, Okla- 
homa. 5 

OREGON 

Chairman: Borden Wood, 926 American Bank 

Building, Portland, Oregon. 
PENNSYLVANIA 
Chairman: Joseph W. Henderson, 1910 Packard 


Building, Philadelphia 2, Pennsylvania. 
Dale C. Jennings, 1101 Berger Building, Pitts- 


burgh 19, Pennsylvania. 


Douglass D. Storey, 16 North Market Square, 

Harrisburg, Pennsylvania. 
RHODE ISLAND 

Chairman: Francis V. Reynolds, 315 Turks Head 
Building, Providence, Rhode Island. 

Henry M. Boss, 702 Turks Head Building, Provi- 
dence 3, Rhode Island. 

Harold R. Semple, 702 Turks Head Building. 
Providence 3, Rhode Island. 


SOUTH CAROLINA 
Chairman: Benjamin Allston Moore, 1 Broad 


Street, Charleston 3, South Carolina. 
Pinckney L. Cain, 1001-1006 Palmetto Building, 


“Columbia F, South Carolina. 


George L. Buist Rivers, 28 Broad Street, Box 

903, Charleston, South Carolina. 
SOUTH DAKOTA 

Chairman: F. G. Warren, Boyce Building, Sioux 
Falls, South Dakota. 

Karl Goldsmith, Pierre National Bank Building, 
Pierre, South Dakota. 

Charles S. Whiting, 207 Realty Building, Mitchell, 
South Dakota. 
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TENNESSEE 
Chairman: Harry T. Poore, Fidelity Bankers 
Trust Building, Knoxville 02, Tennessee. 
Will R. Manier, Jr., Baxter Building, Nashville 
3, Tennessee. 
Robert M. Nelson, Columbian Mutual Tower 
Memphis 3, Tennessee. i 


TEXAS 
Chairman: J. A. (Tiny) Gooch, Sinclair Build. 
ing, Fort Worth 2, Texas. 
Lamar Cecil, Goodhue Building, Beaumont, 
Texas. 
Newton Gresham, Commerce Building, Houston, 
Texas. 
Robert B. Holland, 300 Gulf States Building, 
Dallas 1, Texas. 
Bert King, 1103-6 City National Building, Wichita 
Falls, Texas. 
UTAH 


Chairman: Edwin B. Cannon, 1218 Continental 
Bank Building, Salt Lake City, Utah. 

Paul H. Ray, Suite 921, Kearns Building, Salt 
Lake City 1, Utah. 

Dan B. Shields, 419 Judge Building, Salt Lake 
City 1, Utah. 

VIRGINIA 

Chairman: John J. Wicker, Jr., Mutual Building, 
Richmond 19, Virginia. 

Leonard G. Muse, 306-17 Boxley Building, Roan- 
oke 4, Virginia. 

Harvey E. White, Citizens Bank Building, Nor. 
folk 10, Virginia. 

WASHINGTON 

Chairman: Payne Karr, Room 1210, 1411 4th 
Avenue Building, Seattle 1, Washington. 

Cassius E. Gates, 6th Floor, Central Building, 
Seattle 4, Washington. 

R. E. Lowe, 622 Spokane and Eastern Building, 
Spokane 8, Washington. 


WEST VIRGINIA 

Chairman: Stanley C. Morris, P. O. Box 1588, 
Charleston 26, West Virginia. 

Frank C. Haymond, Haymond Building, Fair- 
mont, West Virginia. 

Russell G. Nesbitt, 800 Riley Law Building. 
Wheeling, West Virginia. 

WISCONSIN 

Chairman: Kenneth P. Grubb, 828 North Broad- 
way, Milwaukee 2, Wisconsin. 

Robert C. Grelle, 105 Monona Avenue, Madison 
3, Wisconsin. 

J. Mearl Sweitzer, Employers Mutual Liability 
Insurance Company, 407 Grant Building, Wausau, 
Wisconsin. 

WYOMING 

Chairman: Clarence A. Swainson, Hynds Build- 

ing, Cheyenne, Wyoming. 


CUBA 
Chairman: Guillermo Diaz Romanach, The Trust 
Company Building, Havana, Cuba, Obispo No. 53. 
PANAMA 


Chairman: Charles E. Ramirez, 6 Tivoli Avenue, 
P. O. Box 124, Ancon, Canal Zone. | 
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Settlement of Claims for Infant’s Medical and Hospital Bills 
Under the Bodily Injury or Medical Payments Provisions of 
The Automobile Liability Policy. 


By Morcan F. BIssELLE 
Utica, New York 


HE comparatively recent inclusion in 

the automobile liability insurance 
policy, as well as other forms of liability 
policies, of medical payments coverage’ has 
resulted in a considerable increase in the 
number of claims for medical and hospital 
services rendered to infants. Prior to the 
advent of medical payments coverage, such 
daims were familiar to the claims represen- 
tative but only as tort claims against the 
insured covered by the bodily injury insur- 
ing agreement.’ Under the medical pay- 
ments clause any third party, including in- 
fants, entitled to such coverage is in legal 
effect a donee beneficiary of the insurance 
contract and therefore acquires a contrac- 
tual relationship with the insurer. Intelli- 
gent and conclusive disposition of the rapid- 
ly increasing number of claims for medical 
and hospital bills of infants under both 
forms of coverage requires a working knowl- 
edge of the statutes and legal principles ap- 
plicable to an infant and the responsibility 
for his care. Those statutes and principles 
“To pay to or for each nm who sustains 
bodily injury, caused by accident, while in or upon, 
entering or alighting from (1) the automobile clas- 
sified as ‘pleasure and business’ if the injury arises 
out of the use thereof by or with the permission 
of the named insured, or (2) any other private pas- 
senger automobile with respect to the use of which 
insurance is afforded under Insuring Agreement V 
of this policy, if the injury arises out of the use 
thereof and results from (a) the operation of said 
automobile by the named insured or spouse or by 
a private chauffeur or domestic servant of either or 
(b) the occupancy of said automobile by the named 
insured or spouse, the reasonable expense of neces- 
sary medical, surgical, ambulance, hospital and pro- 
fessional nursing services and, in the event of death 
resulting from such injury, the reasonable funeral 
expense, all incurred within one year from the date 
of accident.” 

*To pay on behalf of the insured all sums which 
the insured shall become obligated to pay by rea- 
son of the liability imposed upon him by law for 
damages, including damages for care and loss of 
services, because of bodily injury, including death 
at any time resulting therefrom, sustained by any 
person or persons, caused by accident and arising 
out of the ownership, maintenance or use of the 
automobile.” 


- vails unless changed by statute. 


are the same whether the claim is one in 
tort against the insured or in contract 
against the insurer. 


1. THE PERIOD OF INFANCY 


For centuries the law has fixed the age of 
twenty-one years as the time at which either 
a man or a woman is deemed to acquire 
full capacity. In general, that rule pre- 
In thirty- 
nine states and the District of Columbia by 
statutory provision or adherence to the 
common law both males and females at- 
tain their majority at the age of twenty- 
one years.” The common law rule is that an 
infant becomes of age at the beginning of 
the day preceding the twenty-first anniver- 
sary of birth.* Four states have provided by 
statute that an infant does not become of 
age until his twenty-first birthday.’ In some 
states a woman becomes of age at eighteen 
or the disabilities of infancy are removed 
upon marriage.’ In ten states an infant of 
prescribed age, usually over eighteen years, 
may have the disabilities of infancy remov- 
ed by the courts.” 


2. RESPONSIBILITY FOR CARE OF 
INFANTS 
It has long been the law that it is the 
duty of the father to furnish to his infant 
child the necessaries of life including medi- 


*Ala., Ariz., Calif., Colo., Conn., Del., Fla., Ga., 
Ind., Iowa, Kan., Ky., La., Me., Md., Mass., Mich., 
Minn., Miss., Mo., Neb., N.H., N.J., N.M., N.Y., 
N.C., Ohio, Ore., Pa., R.I., $.C., Tenn., Tex., Vt, 
Va., Wash., W. Va., Wis., Wyo. Section 2, New 
York Domestic Relations Law, provides: “A minor 
is a person under the age of twenty-one years. A 
minor reaches majority at that age.” 

“Matter of Bardol, 164 Misc. 907, affd. 253 App. 
Div. 498, 278 N. Y. 543. 

*Calif., N.D., Okla., S.D. 

*Ark., Idaho, Ill., Mont., Nev., N.D., Okla., S.D., 
Utah. 

., Calif., Fla., lowa, Kan., Neb., Tex., Utah, 
Wash. In Fia., Ia., Kan., and Utah, the disabilities 
of infancy are also removed from males upon mar- 
riage. . 

*Ala., Ark., Fla., Kan., La., Miss., Okla., Tenn., 
Tex., Wyo. 
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cal attendance and hospital care.’ The gen- 
eral rule is that the parent ceases to be re- 
sponsible for the support of his children 
upon their becoming twenty-one years of 
age” or upon their marriage prior to that 
age." 

Where expenses for medical and hospital 
bills are incurred by reason of personal in- 
juries sustained by the infant and caused 
by the tortious act of a third person, the 
father may maintain an action therefor.” 
Even where the father is living, if it ap- 
pears that the duty of maintenance and 
care rests upon the mother, she may main- 
tain such an action.” Future, prospective, 
contingent expenses of this kind are recov- 
erable only in an action by the child.” 


It is clear, therefore, that where the in- 
fant is living with and being supported and 
cared for by his parent, the latter has the 
legal duty to supply medical and hospital 
care. Indeed, under such circumstances 
any contract made by the infant for such 
care is voidable at his election.” In the ab- 
sence of ratification by the infant after he 
becomes of age, it is necessary for the plain- 
tiff, in order to fasten liability on the in- 
fant for medical or hospital bills in such 
cases to prove (1) that the services so ren- 
dered were necessaries furnished to the in- 
fant and (2) that the parent was not fi- 
nancially able to discharge the obligation 
for such services, or failed to discharge his 
duty in furnishing medical and hospital 
services, or that the parent was unwilling 
to furnish such services, or would not pay 
for them.” 


Where an infant receives his own wages 
and pays his own way in the world, i.e., he 


*DeBrauwere v. DeBrauwere, 203 N. Y. 460, 462; 
Laumeier v. Laumeier, 237 N. Y. 357, 364; Cannon 
v. Cannon, 287 N. Y. 425, 428; 39 Am. Jur. 630 et 
seq., 672 et seq., Parent and Child, Sections 35, 47. 

"Skidmore v. Skidmore, 160 App. Div. 594. 

"Cochran v. Cochran, 196 N. Y. 86; 39 Am. Jur. 
706, Parent and Child, Section 65. 

“Cuming v. Brooklyn City R.R. Co., 109 N. Y. 
95; Clarke v. Eighth Avenue R.R. Co., 238 N. Y. 
246. 

*Hagopian v. Samuelson, 236 App. Div. 491; 
Pokeda v. Nash, 47 N. Y. Supp, 2nd 954. 

“Cases cited in note 12, supra. 

“International Text Book Co. v. Connelly, 206 
N. Y. 188; 1 Williston, Contracts, Rev. Ed., Section 
244, p. 724; See: Annotations, 70 A.L.R. 572, 71 
A.L.R. 226. 

*Potter v. Thomas, 164 N. Y. Supp. 923; Stetson 
v. Russell, 130 Misc. 713; 27 Am. Jur. 762-3, Infants, 
Section 20; 39 Am. Jur. 689-90, Parent and Child, 
Section 54. 
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is emancipated, the obligation ordinarily 
resting upon a parent to provide necessaries 
for his child is removed, the liability fo, 
necessaries including doctors’ and hospital 
bills becomes that of the infant himself 
and he may maintain an action therefor" 
A minor child may be emancipated by the 
parent’s consent, express or implied." 


8. CLAIM PROCEDURE 


Having the foregoing statutes and prin. 
ciples of law in mind, the following is sug. 
gested as the method to be followed in set. 
tling claims for infants’ medical and hos. 


pital bills: 


I. In all cases it is necessary to ascertain 
at the outset the facts of the particular in. 
fant’s status in order to determine the ya- 
rious legal relations upon which will de- 
pend the manner in which the case js 
settled. 


II. In cases where the infant lives at 
home and receives his support or a sub- 
stantial portion thereof from his parent, 
‘the claim for the incurred medical and hos. 
pital bills of the infant belongs to the par- 
ent upon whom rests the legal duty to 
provide such care. Therefore, whether the 
claim is under bodily injury coverage or 
medical payments coverage, payment can 
safely be made only to the parent in ex- 
change for his release or medical payments 
affidavit. _Neither court approval nor the 
use of a guardian’s or infant’s form of re- 
lease is necessary. It should be noted that 
if the claim is under the medical payments 
coverage, the payment can be made direct 
to the creditor, or the check or draft can be 
made payable to both the creditor and the 
parent. 


III. In cases where the disabilities of in- 
fancy are removed by marriage or by court 
order, or where the infant is not living at 
home but receives his own wages and sup- 
ports himself, the legal liability for pay- 
ment of such bills rests upon the infant; 
and where the claim is for prospective ex- 
penses, the cause of action belongs to the 
infant regardless of marriage, court order 
or emancipation. In all of the foregoing 
cases a greater degree of care is required 
in order to make a binding settlement. If 

“Giovagnioli v. Fort Orange Construction Co., 
148 App. Div. 489. 

“Crosby v. Crosby, 230 App. Div. 651; 39 Am. 
Jur. 702-5, Parent and Child, Section 64. 
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the claim is under bodily injury coverage, 
a conclusive settlement cannot be made 
with the infant in the absence of court ap- 

yal. However, as already noted, the 
language of the medical payments provi- 
sion permits payment direct to the doctor 
or hospital. That method should be used 
in all such cases where the claim is under 
medical payments coverage. As an added 

caution, the names of both the creditor 
and the infant can be included as payees 
of the draft or check. 

IV. In cases where the infant is a female 
and is married, living with and being sup- 
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ported by her husband, the legal liability 
for payment of medical and hospital bills 
is shifted from her father to her husband. 
If the husband is of age, payment can be 
made to him in exchange for his release or 
medical payments affidavit. If he is not of 
age, court approval is necessary before a 
binding release can be given by his guar- 
dian. That would be necessary only in 
cases coming within the bodily injury cov- 
erage, for payment direct to the creditor 
can be made in medical payments cover- 
age cases in the same manner as is outlined 
in the preceding paragraphs. 


Time Savers in Office Routine and Legal Procedure 


By Donatp M. RocHE 
Chicago, Illinois 


CARCITY of lawyers and office help in 
S recent years has caused all of us to re- 
sort to time savers in office routine, as well 
as in legal procedure. Many such practices 
have proven helpful and will remain for 
years to come. 

In reviewing claim files for the purpose 
of filing the necessary pleadings we have 
all observed that our letters of request for 
investigation are quite similar for many 

ints. 

The following printed form has become 
very helpful not only to the claim man, but 
also to the lawyer in that on each serious 
claim the claim man needs only to use a 
single sheet for each file, circle with red 
pencil the points of investigation then 
thought to be necessary and make the as- 
signment. Other points of investigation 
may later be circled and assigned. By the 
time the attorney gets the file, if he does, 
it may be necessary to circle many of the 
points in the order that they appear on 
the sheet for assignment. All of this with- 


out dictation or written memorandums. It ° 


has certainly been a real time saver and 
may prove to be the same in your office. 








ASSIGNMENT 
1. Coverage. 
2. M.I. B. Report. 
3. Interview Claimant. 


4. Interview assured and employees — 
check coverage. 

5. Leases, contracts and correspondence. 

6. Interview witnesses, including: 


. Interview doctor. 

. Police reports. 

. Inspection. 

. Ordinance or Statutory violation. 

. Neighborhood check for witnesses. 

. Probate proceedings. 

. Criminal proceedings. 

. Inquest, death certificate and check 
dependency. 

15. Attorney contact. 

. Doctor’s reports. 

. Hospital reports. 

. Employment or school records. 

. Medical examination of claimant. 

. Workmans Compensation. 

. Estimate of damage. 

. Property Damage Subrogation. 

. Diagram or photographs. 

. Weather report. 

. Interview police officers. 

. Check availability of witnesses. 

- Demand— Offer— 

The following printed form on two legal 
cap sheets has also proven helpful and a 
time saver in taking discovery depositions. 
Not only do the questions on the form 
“keep you on the beam” but the answers 
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written in the spaces at the time of deposi- 
tion furnish a complete file summary of 
the deposition. This form has been a 
great time saver in our office. 


DEPOSITION SUMMARY 
(1) 
Name or names: 
Addresses: 


Age: 


Married: 
Occup.,: 


Salary: 

Time loss: 
Date of accid.: 
Weather: 
Place of accid.: 


Description: 


Direction of travel: 
Traffic conditions: 


Observe other car: 
Positions before impact: 


S : 
Cond. of auto: 


Positions after impact: 


DEPOSITION SUMMARY 
(2) 


Conversations: 
Witnesses: 


Reports: 
Injuries: 


Hosp.: 
Drs.: 
Xrays: 
Exp.: 


Prop. damage: 


Prior med.: 
Prior injuries: 
Inj. and med. since accid.: 
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Present complaints: 


Scars: 
Opinion of witness: 


Demand: 


In the past few years it has been 
especially difficult to process property dam. 
age suits. Many plaintiff attorneys found 
it likewise difficult and have been using 
printed forms as complaints in which the 
stock allegations are set forth. As a time 
saver a short printed form of general denial 
making stock denials has been used on 
property damage cases and will continue 


* to be used on such cases. 


Defense Not Verified. 
M.C.C. 21 New 
IN THE MUNICIPAL COURT OF 
CHICAGO-—First District 





_.Claimed $ 





Defendant... 


ANSWER 
The defendant— say— that: 


1. It is denied that the plaintiff was in the 
exercise of due care and caution as al- 
leged. 

. It is denied that the defendant careless- 
ly and negligently or willfully and wan- 
tonly operated a motor vehicle so as to 
collide with the property of the plain- 
tiff. 

. Defendant avers that if the plaintiff sus- 
tained damage it was the proximate re- 
sult of his own acts of carelessness and 
negligence or willful and wanton con- 
duct. 





Attorney for Defendant 


Many other printed forms are in use in 
many offices such as printed motion forms, 
motions and orders for depositions, all of 
which are not a lazy man’s innovation but 
necessities which have saved much dicta- 
tion and hours of time and effort in the 
past four years. 
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Bond Claims on Public Works Contracts 


By F. T. FLynn 
Assistant Counsel, Seaboard Surety Co. 


New York 


HERE has already been developed and 

there has been pending for sometime 
an extensive program for various types of 
public works. While some of this program 
may be extended over a period of time, 
dependent upon general and local condi- 
tions, nevertheless it can be expected that 
the more urgent needs which have been nec- 
essarily deferred over a long period of time 
will receive immediate consideration. In 
connection with all such work there will 
be required in practically all cases the usual 
statutory form of bond or bonds or such 
form as required by the various public 
agencies. The purpose of such bonds is to 
guarantee the faithful performance of the 
work and also in most cases the payment 
of all labor and material entering into or 
used in connection with such work. Ac- 
cordingly, it is timely to consider the im- 
portance of dealing promptly with such 
claims as may arise in connection with the 
bond furnished. The arrangements for 
such form of construction are for the most 
part handled by the officer, department or 
agency having charge of this particular type 
of work and accordingly they, as such, have 
an obligation for the completion of the 
particular project. The obligation for the 
construction of the project is assumed by 
the contractor on the contract and in turn 
guaranteed by the bond furnished by the 
contractor. Any difficulties the contractor 
may encounter after the assumption of this 
obligation may in turn present a situation 
which requires the consideration and the 
assistance of the surety. Such situations do 
not become generally known and as a re- 
sult the surety, in many cases, has com- 
pleted or assisted in the completion of the 
project with little or no publicity. Of 
course, this is the surety’s obligation and 
accordingly no credit is expected. The 
writer recalls one instance of this nature 
where, at the dedication of a large and im- 
portant project, the contractor was publicly 
congratulated by various officials on the 
fine work which had been done and which 
would not have been possible had not the 


City, N. Y. 


surety furnished considerable financial 
assistance and advice over a period of sev- 
eral years. Therefore, in dealing with 
claims which may develop of this particular 
nature, or even in anticipating and elimin- 
ating such claims, the final results are usu- 
ally accepted as a matter of course and the 
appreciation for such results are based 
upon the promptness and efficiency with 
which the claim or difficulty has been han- 
dled. It is for this reason that em- 
phasis is placed upon the promptness and 
efficiency in dealing with such claims. 
There is no reason why this cannot be done 
in every case if it is afforded proper at- 
tention. 

In the past there has been some delay 
and difficulty in dealing with various 
types of bond claims but at the present 
time, under legislation now in force and 
numerous decisions, the obligation of the 
surety under the bond is fairly well de- 
fined. The form of protection furnished 
by the surety is similar to that of the va- 
rious lines of insurance to the extent that 
they serve to preserve and protect economic 
stability. The function of such bonds, 
however, is even of greater importance and 
much more extensive as they serve as a 
protection both to the general public as 
represented by the particular agency or 
that portion of the public engaged in the 
furnishing of labor and material in con- 
nection with the particular project. There 
has been some tendency to overlook the 
importance of the bond or bonds and this 
has been partly due to the fact that cor- 
porate suretyship is comparatively new to 
the general public as well as the impor- 
tance which it serves in this particular con- 
nection. 

Other difficulties which have in the past 
aroused criticism have been due in part 
to the fact that the form of protection 
has been frequently considered as insurance 
without considering that suretyship differs 
in many respects from the ordinary type of 
insurance in that there are usually in- 
volved the rights and obligations of three 
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parties. On the other hand it has taken 
the surety companies sometime to become 
thoroughly familiar with the mechanics 
and routine of the various types of claim 
so as to be in a position to promptly deal 
with such situations, and as in any new 
field, a certain amount of time had to 
elapse before the particular statute or 
statutes were, in cases of uncertainty or 
doubt, clarified and construed by decisjons 
of the court so as to permit the prompt 
disposition of claims as they arose. How- 
ever, a large amount of knowledge and 
experience has now been acquired by the 
companies and its representatives and 
counsel dealing with such matters on be- 
half of the company. As a result today 
the importance of the bond to the general 
public is more fully recognized and claims 
as they arise do, and should, receive 
prompt attention. Furthermore, as a re- 
sult of the experience and knowledge gain- 
ed by the surety and its obligation more 
definitely defined by decision or legisla- 
tion, it should be possible, other than in 
exceptional cases, to avoid the necessity of 
any litigation. As an example in this re- 
gard, the Federal Government has for a 
considerable period of time been requiring 


bonds, both to guarantee the performance 
of contracts entered into with the United 
States and for the payment of labor and 
material furnished in connection therewith. 
The present Federal statute, known as the 
Miller Act, U. S. C. A. Title 40, Section 
270A, succeeded the previous statute known 


as the Heard Act. The obligation of the 
surety under these statutes, and particular- 
ly the present Act, is well defined and there 
have been numerous decisions which, in a 
great majority of cases, have established the 
nature and extent of the surety’s liability. 
Accordingly, in other than unusual situa- 
tions which have arisen during the past 
few years, there should be no difficulty in 
disposing of claims promptly and without 
any need for litigation. While in the 
majority of the States the same condition 
exists today there is in some States a need 
for uniform legislation. In this connection 
the Miller Act would seem to be a desirable 
standard and was probably so recognized 
where the Commonwealth of Pennsylvania 
had adopted similar legislation. 


The various types of claims which arise 
usually represent an accumulation of out- 
standing accounts for materials furnished 
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and notice or knowledge as to default or 
difficulty in performance is usually in the 
form of immediate demand for prompt at- 
tention and action. As a result the surety 
has for immediate consideration, and with 
limited information, numerous _prob- 
lems and a great amount of detail, 
While the home office, its field represen- 
tatives and local counsel will afford such 
matters prompt attention, any delay in in- 
vestigation or too much concentration on 
the vast amount of detail involved in such 
cases may frequently result in unnecessary 
delay in the prompt discharge of the 
surety’s obligation and criticism by that 
portion of the public directly concerned 
with the particular project. It is possible, 
to some extent, to anticipate any possible 
difficulties or default either by following 
more closely the progress of the work or 
from notices which the surety may receive 
from time to time as to outstanding ac. 
counts. Where this procedure is followed 
the surety develops, in advance of any de- 
mand, complete knowledge and informa- 
tion as to any possible difficulty or de- 
fault and either is in a position to assist in 
or cure the difficulty, eliminating demands 
or complaints, or is in a position to imme- 
diately act both in fully satisfying its obli- 
gation and in the protection of the inter- 
ests of all concerned. 


It is impossible in any brief article to 
fully outline any general rules which 
might apply to all cases and the purpose of 
this article is simply to offer suggestions 
and stress the necessity of dealing with all 
claims promptly. As indicated, notices of 
possible claims, if given proper attention 
can, in the light of previous experience, be 
generally recognized as a form of difficulty 
developing which may lead to later defaults 
in the completion of the work or the pay- 
ment of outstanding accounts. Any com- 
plaint or notice of possible claim should 
have prompt acknowledgment as well as 
a careful checkup or investigation as to the 
basis for such complaint or possible claim. 
In the developing of such information it 
is important that the source of the infor- 
mation furnished be reliable. In the event 
that any one claim or series of claims in 
connection with any one project should 
develop the surety must have complete in- 
formation immediately by whatever method 
is considered the most advisable. In such 
cases, of course, most of the information 
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and advice is developed and furnished by 
field representatives or local counsel. How- 
ever, these claims usually develop many 
problems in construction costs and account- 
ing and in such cases there is an immediate 
need for an experienced and qualified con- 
tractor or engineer and accountant. While 
there may be some hesitancy in immediate- 
ly incurring the expense necessary for such 
services, generally in the long run such 
procedure will not only minimize the 
surety’s ultimate loss but again will demon- 
sttate to the public generally, through the 
particular agency or the various claimants 
involved, that the bond required at the 
time of the awarding of the contract was 
fully serving its purpose and affording the 
protection and economic stability consid- 
ered at the time the particular statute un- 
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der which the bond was furnished was en- 
acted. 

As indicated above, the writer is not en- 
deavoring to set up any specific guide in 
dealing with the various types of bond 
claims arising in connection with public 
contracts and is simply repeating and em- 
phasizing what is generally known and 
recognized as a general form of policy in 
dealing with this particular type of claim. 
However, it is again set forth at this time 
in view of the large amount of public 
work which will shortly develop. The bond 
in each case is required as a form of pro- 
tection to the public and the surety has an 
obligation in addition to the language con- 
tained in the bond form to actively and 
promptly afford all matters, which in any 
way involve its obligation, complete and 
prompt attention. 


The Lawyer And Insurance 


By RAcpu H. BLANCHARD 
New York City, N. Y. 


Address Before Insurance Section, American Bar Association, Cincinnati, O., Dec. 19, 1945 


N asking me to address you, you have 

probably hoped to get something of the 
point of view of the large group who are 
neither lawyers nor insurance executives, 
to whom insurance is a tool to be used, 
and who are concerned with the adapta- 
bility of that tool to its function. 


One who studies insurance in the United 
States is confronted with a mechanism built 
to a rather rigid pattern and guided by 
traditional rules and attitudes. Citing 
Comte’s remark that “humanity is com- 
posed of the dead and the living” of whom 
“the dead are by far the more numerous,” 
Anatole France points out that our laws, 
our houses, our very ideas have been im- 
posed upon us by our dead masters. “Can 
we revolt against them? We haven’t even 
the time to disobey them!” So it is with 
insurance—the contribution of a genera- 
tion to its development is meager compar- 
ed with the continuing structure and 
methods which that generation inherits and 
passes on to the next. 

This situation has its good points. By 
trial and error, insurance has evolved until 
it now fulfills remarkably well its prime 
function, that of being safe. It offers fi- 


nancial security equalled by no other busi- 
ness. By multiplying forms and through 
salesmanship it has offered and furnished 
a wide variety of loss coverage and inci- 
dental services to a large and increasing 
part of the population. By educational 
campaigns and by offering financial in- 
ducements it has done much to prevent 
loss. And it has advanced the technique 
of measuring probability of loss so as more 
equitably to distribute its burden. 

The degree of these accomplishments and 
the manner of conducting the business 
varies greatly between the broad divisions 
of insurance, and even between individual 
lines. Life, fire, casualty, and marine in- 
surance are linked together by a common 
purpose and a common basis of operation, 
but their variations of method, attitude, 
and achievement are so great as to defy 
generalization. 

Consequently, it is impossible to present 
to you a broad unified picture of insurance 
as a basis for comment. It must be under- 
stood that most of what I may say is ap- 
plicable only with qualifications to take 
account of the extreme diversity of the 
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various insurance fields and of the attitudes 
of their practitioners. 

Progress in insurance has been retarded 
by lack of effective criticism, due largely 
to ignorance of the business on the part of 
laymen, ignorance arising in part from the 
genuinely technical nature of the business 
and in part from the mysterious language 
with which it has cloaked itself. And with- 
in the business there has developed an al- 
most religious worship of its machinery. 
The incentives to improvement which one 
finds effective in, say, the motor-car in- 
dustry, buyer interest and constant self- 
criticism, are strangely inactive. Research 
as a means of locating weaknesses and im- 
proving methods has been highly developed 
in a few lines and all but ignored in oth- 
ers. And there is too much of the feeling 
that the institution of insurance is an end 
in itself instead of a tool for the service of 
the public. , 

This situation has resulted in a marked 
resistance to suggestions of change—in a 
feeling that change is dangerous, disturb- 
ing, and somewhat sacriligious. When new 
ideas have shown their ugly heads they 
have been met too often by indifference or 
studied neglect; when they have become in- 
sistent, by hostility. Too seldom have they 
been welcomed and examined sympatheti- 
cally. 

At the moment the business of insurance 
finds itself subject to the marked pressures: 
broader and more intensive governmental 
regulation, proposals for governmentally 
managed insurance, and informed buyer 
activity. 

Major governmental moves are not un- 
dertaken without some basis. Once started 
they may become exaggerated beyond the 
importance of their cause, but cause there 
usually is. Sooner or later insurance would 
probably have been declared to be inter- 
state commerce by the Supreme Court in 
any event, but the present situation can 
be traced directly to outmoded practices 
which were fostered by the divided author- 
ity of the individual states. Had the busi- 
ness been more responsive to changing con- 
ditions it might not have found itself 
challenged. Its response to the challenge 
is significant. First, it sought to prove 
that times had not changed since 1868. 
Second, it sought to avoid the effect of 
change by having itself declared exempt. 
Third, it is now attempting to minimize 


necessary change. One eloquent represen. 
tative of a group of companies summed 
it all up by pleading that “what we want js 
the status quo as it is now [sic.].” 


It has been realized for some time by a 
few gifted with imaginative understand. 
ing, and is now being suspected by the 
more “practical” (or short-sighted), that 
the insurance business is in the course of 
revolutionary change. The federal-state 
regulatory situation is only a symptom, 
though a major one, of that change. The 
insurance business has quite naturally de. 
veloped in a competitive atmosphere as 
a device for extracting profits, in the form 
of surplus or salary, from the service of 
carrying risk and from other incidental 
services. Unless it is socialized, it will con- 
tinue so to develop. But it is accepted 
doctrine that this business is “affected with 
a public interest” and is therefore subject 
to restraints and duties beyond those im- 
posed by general concepts of business 
morality, by general law, and by the watch- 
fulness of its clients and their representa- 
tives. 

Insurance was originally sold by indivi- 
dual underwriters on the principle of 
caveat emptor, perhaps a reasonably satis- 
factory basis when insurer and insured were 
part of a small business community and 
were personally acquainted; when the con- 
tract and the hazards covered were simple. 
But insurance has now become a quasi- 
public utility serving the greater part of 
the population in meeting a wide variety of 
hazards instead of a few enterprises sub- 
ject to highly specialized risks. 

lation of the future, whether state 
or federal (and if the states do not do a 
satisfactory job, it will be federal), should 
be based squarely on the principle of de- 
veloping the insurance business as a fi- 
nancial tool for the service of the insuring 
public. The long-run interests of insurers 
will be properly conserved in the process, 
but adjustments to changing situations may 
be temporarily painful because of reluc- 
tance and tardiness in making such ad- 
justments in the past. The elimination of 
indefensible practices that had been made 
possible by ineffective regulation or vary- 
ing standards will call for major operations. 
Not only must organs be removed, but 
new ones must be created. 

One of the first jobs that should be un- 
dertaken is an overhauling of statutory 
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provisions granting powers to insurance 
carriers. ‘The present classification of car- 
riers into life, fire-and-marine, and casualty 
is an historical accident—its continuance 
has little justification beyond the conven- 
ience of insurance executives. It is one of 
the principal causes of the inability of in- 
surance carriers to do a thorough com- 
prehensive job for policyholders. Further 
divisions between lines operate in the same 
way, though some progress has been made 
in the direction of breaking down the 
walls. 

A second job is the substitution of prin- 
ciples for detailed directions in the regula- 
tory law and the creation of insurance de- 

artments competent to apply principles. 
Flexible regulation applied by able offi- 
cials administering well staffed depart- 
ments makes it possible to meet situations 
as they arise and avoids technical obstruc- 
tions to progress. But unless departments 
are competent and independent flexibility 
is dangerous; the two requirements are in- 
terdependent. 


In certain fields insurers are disturbed 
by the imminence of governmental insur- 
ance; in others by its more remote possi- 
bility. Some forms of necessary insurance 
can properly be written only by the govern- 
ment; war damage insurance in time of 
war, to take a non-controversial example. 
There are forms, however, now written by 
private carriers, or that they might write, 
that are the subject of controversy. For 
example, proposals for governmental dis- 
ability insurance are constantly being made 
and are finding insistent support. 


It may be admitted that it would be de- 
sirable for everyone to have insurance 
against loss of income and extra expenses 
incident to disability. Such insurance is 
being written under a wide variety of con- 
tracts by insurers of several types, but it 
is clear that the need for it extends far 
beyond its present coverage. Unquestion- 
ably, the demand induced by proposals for 
legislation is a challenge to private in- 
surance. And fulminations against govern- 
mental interference, socialism, and other 
ideological targets are not an adequate 
answer. The question is how far can the 
demand be met and by what method can 
it best be met. If private insurance is the 
answer then positive measures should be 
taken to devise means of meeting it by 
offering and selling coverage. If the even- 
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tual answer is to be some combination of 
governmental and private insurance, plans 
should be laid to that end. Unthinking 
hostility is not wise. 

Until comparatively recently, insurance 
was generally bought blindly, even by 
large corporations with a reputation for 
efficiency. Insureds had little knowledge 
of insurance, and the idea of insurance pro- 
gram as a part of management policy had 
not developed: Unless a loss occurred 
there was often no check on the adequacy 
of insurance. During the 1920's there was 
a first stirring of interest in the problems 
of the insurance buyer. It has developed 
during the past 15 years until the manage- 
ment of the insurance affairs of many busi- 
nesses occupies the full time of a specialized 
“insurance buyer.” National and local 
groups of buyers are active in the study 
and discussion of their problems and give 
promise of having a real influence over the 
future of the business. 

The lawyer has always been an impor- 
tant factor in insurance, for the basis of 
the business is the insurance contract. 
Every problem of the insurance business is 
related to that document. As types of 
contract have multiplied, and as each has 
become more complex, the work of the 
lawyer has increased, whether as drafter, 
interpreter, or advocate. 


The development of governmental regu- 
lation has still further enlarged the func- 
tions of the lawyer. Insurance commis- 
sioners are largely drawn from the ranks 
of lawyers; the drafting of laws is a law- 
yer’s job; carriers are constantly using the 
services of lawyers in determining their 
rights and obligations, as advisers or as rep- 
resentatives before courts and other govern- 
mental bodies. The new relationship of 
the federal government to insurance means 
more work for the lawyers. There is also 
the academic lawyer who is student and 
teacher, and the lawyer turned insurance 
executive. 

When the threat of change has become 
ominous, the insurance business has turn- 
ed to the legal profession for advocates and 
negotiators. And it has had no difficulty 
in finding them. Consider, for example, 
the recent revision of the New York stan- 
dard fire insurance policy, in fact, now a 
revision of the fire-insurance policies of 
most states, for the new form has been 
widely adopted. The Committee on the 
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Revision of the Fire Insurance Policy of 
the National Association of Insurance Com- 
missioners reported in 1936 that “in gen- 
eral the insurers are satisfied with the pres- 
ent policies,” but that “Those who are not 
connected with insurers [including brokers 
and agents] have expressed considerable 
sentiment in favor of revision.” In 1937 
one group of insurers was reported to be 
in favor of revision, the major group, how- 
ever, showing “little interest.” Finally, and 
reluctantly, this most influential group 
withdrew its opposition, and the revised 
policy was adopted in New York in 1942. 
It is not an ideal policy, but it represents 
a great improvement over the earlier form. 


Throughout, the function of the opposi- 
tion’s legal department was representative 
rather than creative, and this in a field, 
that of contracts, where the legal profes- 
sion might be expected to lead. This same 
group is now advertising the revised con- 
tract as one of its public benefactions. 


The development of liability-insurance 
contracts presents a very different picture. 
Here lawyers have constantly pressed for 
improvements in language and coverage to 
adapt the contract to modern business and 
personal risks. They have encountered the 
unwillingness of professional risk-takers to 
take risks but, aided by threats of state 
action, they have succeeded in producing 
and securing the adoption of contracts 
which go far toward the ideal of complete 
and automatic coverage. 

Recently the manager of an accident-and- 
health-insurance company writing a highly 
restricted contract told me that his com- 
pany was proud of its claims record—that 
their only controversies with policyholders 
resulted from the fact that the insured did 
not understand the contract. He intended 
this statement as a justification—it seemed 
to me to be a confession. 

The future function of the lawyer in 
insurance should be along more construc- 
tive lines than has been the case in the 
past. If he is to be constructive he must 
be more than an advocate or a counsellor 
whose ends are laid down by his employers. 
He needs to know far more than the law— 
he needs to understand insurance. 

Lawyers who have become insurance 
commissioners have found it necessary not 
only to represent the public but to take a 
creative part in the development of public 
policy. Unlike insurance executives and 
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the specializing insurance buyer, much of 
the public does not know what it wants, 
The insurance commissioner of a state must 
determine what is best insurance-wise for 
this uninformed, and numerous, segment, 
If he is conscientious, capable, and inter. 
ested, he finds himself studying insurance, 
accounting and statistics. And if he has 
graduated from the role of the debater 
employed to win cases, he may see a great 
light—he may learn that there are not only 
two sides but many sides to a question. 


All of this is not to decry the role of 
the trial lawyer, of the advocate, but I 
submit that the attitude of the advocate 
should not be carried through to situations 
which require statesmanship rather than 
facility in argument. 

A few years ago a committee of the state 
bar association of one of our most influen- 
tial states presented a report on compulsory 
automobile insurance and financial respon- 
sibility laws. The majority (19 of the 21 
members of the committee) stated that they 
trad made “a thorough study . . . of pro- 
posed compulsory insurance and financial 
responsibility laws with reference not only 
to their intrinsic merit but respecting their 
relation to the larger problems of accident 
prevention.” The report has been quoted 
widely as authority in discussions and argu- 
ments on those subjects. 

Analysis of the statistics and reasoning 
of this report seems to indicate that both 
represented acceptance of oft-repeated in- 
surance propaganda, that figures were tak- 
en uncritically, and that the committee was 
quite unfamiliar with the available mate- 
rial on the subject. I prefer to think that 
these were the facts rather than that, with 
complete understanding of the problem, 
the committee was cynically making a case. 


This was a situation where, as represen- 
tatives of a quasi-public body, the commit- 
tee should have accepted the responsibility 
of making the “thorough study” which it 
professed to have made or have merely 
reported “progress.” 

Since June, 1944, the insurance lawyer 
has been placed in a position where states- 
manship is more than ever necessary. The 
South-Eastern Underwriters decision was 
only the culmination of a long chain of 
circumstances, but it was a climatic culmi- 
nation. Some students of the law had fore- 
seen it in principle; many, perhaps most, 
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were taken by surprise—they had not real- 
jzed that there was a federal question. 

Characteristically, the first attempt to 
meet the problem (when it appeared that 
there might be a question of the result in 
the Supreme Court) was to send a lawyer 
to avert the possible consequences. The 
report of the hearings before the Congres- 
sional committee which considered the 
Baily-Van Nuys Bill should be instructive 
to anyone who still thinks that method 
was wise. It is also instructive on the need 
for lawyers to understand insurance. 


General realization seems now to be 
dawning on the legal profession and per- 
haps insurance executives that there is 
needed something more than drawing 
briefs, arguments by trial lawyers, or poli- 
tical deals. The insurance business and its 
legal representatives are faced with a com- 
plex and extensive problem of public rela- 
tions, of interpretation of the law, of in- 
surance technique, and of sound legisla- 
tion to express sound policy. It is no 
longer a matter of a contest to be won but 
rather of an edifice to be created. 


The fundamental fact is that insurance 
is an essential public service, that its only 
justification is its usefulness to the pub- 
lic. Ideally, the various agencies of the 
insurance business would be guided solely 
by the responsibility which this position 
implies. But we know that private indivi- 
duals or organizations, left to their own de- 
vices, will be guided largely by their own 
short-run interests. Our system of local 
state regulation of insurance has been de- 
veloped to control that tendency in the in- 
terest of the public. 

Now comes the promise (or threat, de- 
pending on one’s point of view) of intensi- 
fied regulation, of federal intervention, of 
buying by specification, and even of gov- 
ernmentally operated insurance. The only 
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sound way to meet the situation is by tak- 
ing the attitude that the management of 
an inst rance company is essentially a pub- 
lic instrument, and its executives public 
officials. They should set up, in coopera- 
tion with politically (in the better sense) 
elected or appointed officials a workable 
scheme of competition, cooperation, and 
regulation—all to the end that insurance 
shall best serve the public in meeting its 
risk problems. And the lawyer-statesman 
who understands insurance and its implica- 
tions is the man to do the job. 

This is not merely starry-eyed, idealistic 
doctrine. It may be said that human na- 
ture has not changed, that business will 
go on attaining its ends in much the same 
way as in the past. Human nature does 
not change, but organized expression of 
its desires does change. Institutions with- 
er and new ones succeed them. Only those 
survive that show ability to adapt them- 
selves to changing circumstances. 

The services of lawyers to insurance have 
been important—they are responsible for 
much that has made the insurance struc- 
ture useful and safe. My plea is for broad- 
ening and intensifying their services and 
for recognition of the principle that, who- 
ever pays them, they are working for the 
public; and that in doing so they serve the 
long-run best interests of their immediate 
employers. 

“The dinosaur used to wander about 
the countryside well armed against the 
perils of his day—but it is said that when 
the climate changed he had no ideas. Be- 
ware of short-run practicality which often 
consists merely in protecting what you 
have. Long-run practicality involves look- 
ing into the future, forecasting trends, and 
suiting yourself to them. Lord Bryce once 
said that one should learn to view the pres- 
ent as though it were the past—a very prac- 
tical suggestion.” 


A Reasonable And Fairly Accurate Basis For Determining That 
A Verdict in Death Case Is Excessive 


By Rosert P. Hopson 
Louisville 2, Kentucky 


VERY lawyer trying personal injury 
and death cases is vitally interested in 

a proper determination of when a verdict 
may be considered excessive. In personal 


injury cases where special damages may be 
large and the principal elements in general 
damages are pain and suffering, it is diffi- 
cult to ascertain the point at which any 
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verdict will be held excessive, and most 
courts say that they will not disturb the 
verdict in these cases unless the amount 
of the verdict is so excessive as to strike the 
mind at first blush as being the result of 
passion and prejudice. 

In death cases, however, the loss is more 
easily measured, especially in those states 
where the measure of damage is the pecun- 
iary loss sustained by decedent’s depend- 
ents. The overwhelming majority of our 
states adopt this measure of damage in 
death cases, and it is the measure followed 
by the Federal Courts in interpreting the 
Federal Employers’ Liability Act. 

The best illustration of this is found in 
the case of L&N Railroad Company v. 
Stephens, 298 Ky. 328, 182 S.W. (2d) 447, 
where the Kentucky Court of Appeals re- 
versed a judgment for Forty Thousand 
Dollars solely upon the ground that it was 
excessive. In that case decedent was a rail- 
road fireman forty-three years old and left 
a surviving widow. His average monthly 
earnings were somewhat less than Two 
Hundred Dollars which he and his wife 
used jointly and from which they had saved 
enough to purchase two pieces of property, 
having an equity of about Five Thousand 
Dollars at the time of his death. The ex- 
pectancy of life at his age was approximate- 
ly twenty-five years. 

Plaintiff introduced an experienced bank- 
er who testified that the highest net rate 
of interest which could be obtained with 
security was from two to two and one- 
half per cent. This, however, was based 
on the yield of government bonds, and 
the witness admitted that good and safe 
real estate loans might be made at an aver- 
age yield of from four to five per cent. On 
this particular point, the court pointed out 
that it did not think it fair to accept the 
smaller rate because rates of interest fluc- 
tuate, and in the instant case, the court 
was dealing with a period of approximately 
twenty-five years. In analyzing the ques- 
tion, the court took into consideration the 
decedent’s earnings, his life expectancy, the 
reasonable yield of investment and the 
necessity of reducing the loss to a present 
value. The opinion recites that the pres- 
ent value of a $1,200.00 annuity would be 
slightly in excess of $19,000.00 and the 
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gross receipts of $1,200.00 a year for 26 
years would be 31,200.00, or $8,800.00 less 
than the verdict in this case. (This latter 
calculation, of course, gives no effect to 
the present value basis). 

Again, the court said that $40,000.00 at 
4 per cent would yield $1,600.00 a year, 
$400.00 more than the wife had received 
from decedent, and at the end of the 
period, would have the $40,000.00 intact. 
On the basis of decedent’s entire income 
the present worth thereof would be con- 
siderably less than $40,000.00 figured at a 
interest rate of 3 per cent. The court found 
that on any basis it could not be assumed 
that the widow received more than one- 
half of decedent’s earnings, hence the basis 
for using the $1,200.00 yearly loss to her: 

There is another important feature in 
this case referred to but not specifically de- 
cided, apparently because there was no ob- 
jection to the testimony. Although the 
mortality tables show a life expectancy of 
approximately twenty-five years to one of 
decedent’s age, yet defendant introduced an 
insurance actuary who testified that be- 
cause of decedent’s hazardous employment 
as a locomotive fireman, his particular ex- 
pectancy should be reduced from four to 
five years. The court did not specifically 
consider this reduced expectancy in deter- 
mining that the verdict was excessive, but 
on the other hand, assumed the maximum 
expectancy of twenty-six years, based upon 
the highest mortality tables. If the court 
had used the reduced expectancy because 
of decedent’s hazardous occupation, the de- 
termination that the verdict was excessive 
would have been all the more apparent. 

The question will naturally arise in the 
minds of some of our readers as to what 
the court would say was not excessive in 
this particular case and how much the 
court reduced this particular verdict. In 
Kentucky the court cannot reduce the ver- 
dict, and on appeal, it can only reverse 
the judgment and grant a new trial. The 
opinion, however, does indicate that the 
court would uphold a verdict for Twenty- 
five and probably Thirty Thousand Dol- 
lars, but the important phase of the deci- 
sion is that it proves by a fairly accurate 
mathematical calculation that the verdict 
in the case at bar was excessive. 
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in The Second Preliminary Draft of Proposed Amend- 
ments Dated May, 1945, Prepared by The Advis- 


ory Committee on Rules For Civil Procedure 


By KENNETH B. HAWKINS 
of Chicago 4, Illinois 


and 
Joseru H. HInsHaw 


Rute 33—INTERROGATORIES TO PARTIES 

We see no objection to the proposed 
amendment to Rule 33, except the broad 
general objection that the phrases “as jus- 
tice may require” (lines 43, 45) and “which 
is appropriate and just” (line 49) leave to 
the trial court a wide discretion in the exer- 
cise of which one trial judge might differ 
radically from another trial judge as to 
what constituted justice. It is a well-known 
fact that only in cases of obvious abuse 
will a reviewing court reverse the ruling of 
a trial judge made in the exercise of his 
discretion. There appears, however, to be 
no particular way to avoid this danger. To 
circumscribe the discretion of a trial judge 
by lengthy refinements would unduly ex- 
tend the rule and lead only to confusion. 

* * * 


Rute 34—DIscOVERY AND PRODUCTION OF 
DOCUMENTS AND THINGS FOR INSPECTION, 
CopyING OR PHOTOGRAPHING 
In our opinion, clause (1) of this pro- 

posed amendment to Rule 34 is subject to 

serious objection. With the exception of 
transposing the italicized words “and sub- 
ject to any applicable protective orders 
mentioned in Rule 30 (b)” from the end 
of the clause to the first part of the clause 
the rule is the same as that contained in 
the 1944 Preliminary Draft of Proposed 

Amendments. The syntax is changed but 

the substance remains the same. 

The proposed amendment of Rule 34 by 
which the words “material to any matter 
involved in the action” are stricken out 
and supplanted by the words “relating to 
any of the matters within the scope of the 
examination permitted by Rule 26 (b)” 
does not prevent the possibility of abuse. 
Rule 26 (b) under the proposed amend- 
ment provides, among other things, that 


of Chicago 2, Illinois 





“it is not ground for objection that the 
testimony will be inadmissible at the trial 
if the testimony sought appears reasonably 
calculated to lead to the discovery of ad- 
missible evidence.” It is quite true that 
the scope of discovery may properly go 
beyond the scope of what would be ad- 
missible evidence on the trial, but if the dis- 
covery rule is not limited more specifically 
it may result in “fishing expeditions” and 
unreasonable search. 

With due respect to the qualifying words 
in clause (1) “subject to any applicable 
protective orders mentioned in Rule 30 
(b),” judges are still human and not yet 
infallible. Under this so-called “protective 
order” a judge, friendly to an opponent's 
attorney, could, and in fact has, permitted 
an opponent to copy signed statements fre- 
quently procured through diligence and 
at considerable expense. (Leach v. Grief 
Bros. Cooperage Corp., 2 F.R.D. 444). 

In the Grief case the trial court held 
that written statements signed by an em- 
ployee and a third party concerning the 
employee’s claim for injuries sustained 
while working for the defendant employer, 
and which were obtained and delivered to 
the employer’s attorney, were not privileg- 
ed within the Federal Rules relating to the 
inspection of documents, and the employee 
was therefore entitled to inspect and copy 
the statements. The court stated that the 
Federal Rules must be liberally construed 
so as to prevent surprise and delay, and 
that the inspection and copying of the 
statements might make unnecessary lengthy 
examinations of the employee. 

The court lost sight of the fact that it is 
more important to arrive at the truth than 
to shorten a trial. In our judgment there 


is no better method of testing the truth of 
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testimony than by a searching cross-examin- 
ation and laying the foundations for im- 
peachment of a dishonest witness by con- 
fronting him with signed statements. Any 
trial lawyer knows that perjury cannot be 
avoided or uncovered if the witness is al- 
lowed to see his signed statement in ad- 
vance of his testimony. If an opponent is 
permitted to search his adversary’s files 
and procure copies of signed statements, he 
can easily prepare his witness so as to avoid 
exposure to a ch of perjury. The 
cases of Slydell v. Capital Transit Co., 1 
F.R.D. 15; Knealey v. Texas Co., 29 Fed. 
Supp. 502 and Bennett v. Waterman SS. 
Corp., 29 Fed. Supp. 506 are contrary to 
the case of Leach v. Grief Bros. Cooperage 
Corp. 

It so happens that one of the writers of 
this report recently had occasion to take 
the adverse deposition of a plaintiff suing 
a railroad for serious personal injuries un- 
der the Federal Employers’ Liability Act, 
claiming a defective brake appliance. The 
plaintiff elaborated at length on how he 
stood at the end of a freight car on a plat- 
form, straddling the shaft of a brake, and 
turned the handle at the top of the car. 
Many freight cars have such a platform, 
but in this particular instance the freight 
car had no such platform. The truth was 
that the employee was injured by reason 
of slipping on the ground, which, of course, 
did not involve a defective appliance. The 
freight car did not belong to the particular 
defendant. At considerable expense photo- 
graphs of the freight car and plans and 
specifications were procured by the de- 
fendant. This information could have 
been procured by the plaintiff's attorney 
had he used dué diligence. Had the de- 
fendant been required to furnish the photo- 
graphs and information to the plaintiff's 
attorney, it is safe to assume that the in- 
jured employee would not have perjured 
himself in the way he did in his deposi- 
tion. Following the deposition plaintiff's 
attorney was confronted with the true facts 
and a proper and reasonable settlement 
was effected. 

It is our considered judgment from the 
foregoing examples that unless the limits 
of discovery are more definitely and clear- 
ly defined the laudable purposes of Rule 
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$4 will lead to fraud and prevent disclosure 
of the truth. Needless to say, truth is more 
desirable than speed in a lawsuit. 

Furthermore, it has generally been held 
that a litigant should be allowed to enjoy 
the fruits of his labor. The ruling in the 
Grief case and the results in the other ex. 
ample cited above would permit a lazy law- 
yer to enjoy the fruits of the labor of a 
more diligent lawyer who had procured 
information by diligence, and frequently 
at great expense, for the protection of his 
client. We would suggest that the discovery 
and protection of documents and things for 
inspection, copying or photographing, pro- 
vided for under Rule 34, should be re. 
vised so as to provide that the rule does 
not apply to memoranda, reports, state- 
ments or documents prepared by or for 
either party in preparation for trial, nor 
to any communication between any party 
or his agent and the attorney for such 
party. Rule 17 of the Supreme Court 
Rules of the State of Illinois contains a 
similar limitation, and specifically provides 
that the discovery of documents and books 
shall not apply to memoranda, reports or 
documents prepared by or for either party 
in preparation for trial, or to any com- 
munication between any party or his agent 
and the attorney for such party. This 
Illinois rule has worked well over a period 
of several years. 


We see no objection to clause (2) of the 
proposed amendment to Rule 34. It may, 
perhaps, be superfluous or unnecessary un- 
der the broad provisions of clause (1) as it 
now stands. 

We recommend that the following sen- 
tence be added at the end of proposed 
Rule 34: 


“This rule shall not apply to memo- 
randa, reports, or documents prepared 
by or for either party in preparation 
for trial, or to any communication be- 
tween any party or his agent and the 
attorney for such party.” 


RuiLe 36—ADMISSION OF FACTS AND OF 
GENUINENESS OF DOCUMENTS 
We see no objection to the proposed re- 
vised Rule 36. 
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Discovery by Deposition — Some Criticisms of The Proposed 
Amendments to Rules 26, 30 and 45 of The Federal Rules 
of Civil Procedure 


By Wm. E. Knepper, Columbus, Ohio 
and 
H. MEtvin Roserts, Cleveland, Ohio 


N approaching this subject, we have in 

mind that, within reasonable limits, 
broad opportunities for discovery are con- 
ducive to the realization of substantial jus- 
tice in litigated matters, but we also take 
note that litigants, witnesses, lawyers and 
judges are but human beings, at best, and 
subject to the frailties thereof. Such op- 
portunities for discovery are much to be 
desired, but it is essential that safeguards 
be provided and maintained, else fraud and 
sharp practices may well be the result of 
the efforts to simplify and expedite this 
phase of federal judicial procedure. 

The law has indeed been ponderous and 
slow-moving in some of its procedural as- 
pects, yet we should be careful not to dis- 
card our heritages of the past without be- 
ing certain that we have replaced them 
with new forms that are not only expedi- 
tious but equally just. 

Rule 26 (a), as set forth in the Second 
Preliminary Draft of the Proposed Amend- 
ments to the Federal Rules of Civil Proce- 
dure contains the following new language: 


“Any party may take the testimony 
of any person, including a party, by 
deposition upon oral examination or 
written interrogatories for the purpose 
of discovery or for use as evidence in 
the action or for both purposes. A 
deposition may be taken after com- 
mencement of the action and without 
leave of court, except that if notice 
of the taking is served within 20 days 
after such commencement leave of 
court granted with or without notice 
must first be obtained.” 


This amendment is intended to meet the 
objection that the present rule necessitates 
a busy court’s attehtion to a time-consum- 
ing preliminary application which is gen- 
erally granted as a matter of course. But 
the proposed amendment appears to go 


too far. A plaintiff may take months to 
prepare his case before filing his complaint, 
and then force the defendant to participate 
in the taking of depositions immediately 
after the complaint is filed and perhaps 
before his counsel has been selected or has 
had an opportunity to make any investiga- 
tion or preparation. This unfair situation 
may be corrected, if the rule is amended 
to provide that if the notice of taking de- 
positions is served within 20 days after 
the commencement of the action, a hearing 
must be had upon notice to all other par- 
ties. In that way, the adverse parties will 
have an opportunity to state any valid rea- 
sons they may have why the depositions 
should not be taken in such a hurry. 


In the ordinary case, a delay of 20 days 
after the commencement of the action will 
not prejudice a party who desires to take 
depositions; if it does, the court, with all 
parties notified, can make the proper rul- 
ing. This change will avoid the abuses 
arising under the present rule, by which 
much extra work has been put on district 
judges to grant orders when defendants 
have filed motions instead of answers, yet 
it will afford some reasonable protection 
against the taking of depositions before 
adverse parties are prepared to do so. 


Rule 26 (b), as set forth in the Second 
Preliminary Draft of the proposed amend- 
ments, determines the scope of examina- 
tion by depositions before trial, the ex- 
tent of the right to inspect, copy or photo- 
graph documents, papers, books, accounts, 
letters, photographs, objects or tangible 
things, under Rule 34, and the use of 
books, papers, documents or tangible things 
produced by subpoena duces teeum, under 
Rule 45. This proposed amendment to 
Rule 26 (b) makes “relevancy to the sub- 
ject matter of the pending action” the only 
limitation on discovery and expressly pro- 
vides: 
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“It is not ground for objection that 
the testimony will be inadmissible at 
the trial if the testimony sought ap- 
pears reasonably calculated to lead to 
the discovery of admissible evidence.” 


Under Rule 30 (b), a party or person to 
be examined may “seasonably” file a mo- 
tion for protection and give notice of the 
hearing thereon. Then he has the burden 
of showing “good cause” for relief. 

Likewise, under Rule 45, upon motion 
made promptly, the court may quash or 
modify a subpoena, if it is unreasonable 
and oppressive, but here again the burden 
is opon the party or person to be examin- 
ed. In other words, under Rules 26 (b), 
80 (b) and 45, a party may proceed to 
examine anyone about anything, so long 
as it is relevant to the subject matter of 
the pending action, and require the adverse 
party or witness to produce books, papers, 
documents and tangible things, so relevant, 
even though the contents thereof and the 
testimony are pure hearsay, unless such 
adverse party or witness sustains the bur- 
den of showing “good cause” for relief or 
that the subpoena is “unreasonable and 


oppressive.” 


Rule 34 requires a showing of “good 
cause” by the examining party before an 
order will be granted for the production 
and inspection of papers, documents or 


objects. It also provides for notice to all 
parties and a hearing before the court. But 
these safeguards are entirely eliminated if 
a litigant chooses to proceed under Rule 
26, 30 and 45. On the contrary, the bur- 
den is thrown upon the person to be 
examined to show “good cause” for a limi- 
tation of the examination and, even then, it 
is purely discretionary with the trial court 
what, if any, protective orders shall be 
made. 

But, as Walter P. Armstrong says, “In 
dealing with the extent to which one may 
delve into an adversary’s investigation file 


and examine statements of witnesses, photo- - 


graphs, maps, etc., procured in prepara- 
tion for trial the (Advisory) Committee 
seems to have taken counsel of despair.” 
(A.B.A. Journal, October 1945, p. 498). 
The proposed amendment says that the 
court may make an order: 


“# * * that designated restrictions 
be imposed upon inquiry into papers 
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and documents prepared or obtained 
by the adverse party in the prepara- 
tion of the case for trial * * *” 


Recognizing that the system of discovery 
provided by these rules is “more far-reach. 
ing and affective than any ever before em. 
ployed in any English speaking country” 
and that its field of usefulness is “limited 
only by the ingenuity and resourcefulness 
of counsel,” we submit that such broad, 
untrammeled discretion in trial judges 
leads not only to abuses, but also to more 
of the confusion that has filled the federal 
reports ever since judicial interpretation 
of these rules commenced. 

The Advisory Committee has recognized 
that under the proposed amendment of 
Rule 30 (b), there is no standard for the 
exercise of judicial discretion, that differ- 
ent district judges will have different views 
on the subject and there will be no uni- 
formity of treatment. The Advisory Com- 
mittee has invited the members of the 
legal profession to formulate a general 
statement of the standard for such exercise 
of discretion, and has promised to give it 
careful consideration. To that challenge, 
the bar must respond, else we shall have 
only ourselves to blame, if the amended 
rules fail to deal adequately and justly 
with the problem. 

The Advisory Committee has said that 
it is not willing to accept the view that 
the papers and documents prepared or ob- 
tained by an adverse party in the prepara- 
tion of the case for trial are completely 
privileged, without regard to their contents 
or the nature of the information sought, 
nor is that Committee ready to accept the 
view that such files can be delved into in 
every case without restrictions. Within 
those stated boundaries, the bar is asked to 
express its views. 

We submit that it is wrong to permit a 
party to pry into his adversary’s investiga- 
tion file or to scrutinize materials obtained 
in preparation for trial. The Supreme 
Court of Illinois, in its Rule 17, recognizes 
this proposition by stating: 


“This rule shall not apply to memo- 
randa, reports, or documents prepared 
by or for either party in preparation 
for trial, or to any communication be- 
tween any party or his agent and the 
attorney for such party.” 
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We are all familiar with the holding of 
udge Moscowitz, in McCarthy v. Palmer, 
99 F. Supp. 585, 586, that: 


“While the Rules of Civil Proce- 
dure were designed to permit liberal 
examination and discovery, they were 
not intended to be made the vehicle 
through which one litigant could make 
use of his opponent’s preparation of 
his case. To use them in such a man- 
ner would penalize the diligent and 
place a premium on laziness.” 


Also, Judge Watson, in Piorkowski v. 
Socony Vacuum Oil Co., 1 F.R.D. 407, 408, 
says that there have been certain necessary 
limitations imposed upon the exercise of 
discovery powers, one of which “prevents 
the securing by one party of the results of 
the preparation for trial of another party.” 

And, again, Judge Chestnut says that “it 
does not seem reasonable to require the de- 
fendant’s insurer which has made an in- 
vestigation at its own expense, to furnish 
its adversaries with the result of that ex- 
amination free of cost to them. State, etc. v. 
Pan-American Bus Lines, Inc., 1 F.R.D. 
213 


All of the decisions have not been as 
consonant as the above, however, so an 
effort has been made to provide some re- 


lief. But the proposed amendment, we 
submit, is so vague, uncertain and incom- 
plete as to be virtually worthless. It may 
be worse than the rule as it now stands, 
under the doctrine, “inclusio unius est ex- 
clusio alterius.” 

It has been argued that a party should 
be allowed to probe into the statements of 
witnesses, taken by his opponent, but in 
denying such a request, Judge Moscowitz 
says: 


“In the absence of any showing why 
plaintiffs cannot secure this informa- 
tion from the witnesses themselves by 
deposition or otherwise, there is no 
reason to permit plaintiffs to avail 
themselves of defendant’s preparation 
of its case.” Credon v. Central R. Co., 
1 F.R.D. 166, 169. 


In answer to that statement, the propo- 
nents of unlimited discovery argue that it 
will be the means of eliminating surprise 
by permitting all parties to know what 
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every party and witness has said about the 
subject of the action whenever questioned. 
That argument is not sound. 


As was pointed out by Walter O. Schell, 
(Report of Proceedings, Section of Insur- 
ance Law, A.B.A., 1942-1943, pages 278- 
282) elimination of surprise does not nec- 
essarily tend to obtain substantial justice 
in litigated matters. Surprise has great 
value in breaking down false testimony. 
The honest party, or witness, telling the 
truth as he knows it, is not likely to be 
faced upon the trial with surprise evidence. 
But the dishonest party, or witness, given 
full information as to the contents of the 
signed statements of others, may then adapt 
his story so as to make it apparently con- 
sistent with theirs, yet still favorable to 
himself. Alexander Holtzoff (Report of 
Proceedings, Section of Insurance Law, 
A.B.A. 1942-1943, page 269), says: “Per- 
haps in a Utopian world the furthest pos- 
sible extension would be proper,” but in 
our practical world of today, litigants are 
entitled to reasonable safeguards, one of 
which is the right to the protection of their 
investigation files against the “roving 
examinations” of those who engage in pure 
“fishing expeditions,” mayhap with ulter- 
ior motives. 

So, we submit, the above quoted rule of 
the Supreme Court of Illinois or its equiv- 
alent, should be the rule in the federal 
courts. 

But, if the Advisory Committee is adam- 
ant in its position that investigation files 
should not be completely privileged, then 
there should, at least, be a duty on the 
examining party to show reasonable justi- 
fication for his probing and there should 
also be a requirement that the court, or 
some disinterested person appointed by the 
court, shall first examine the adverse 
party’s file and take therefrom only such 
material as has been shown to be material. 

No “mere roving inspection” should be 
tolerated. It certainly is not intended by 
this rule to open all of a party’s records 
or files to the adverse party on the vague 
chance that they may contain some mate- 
rial that is relevant to some theory ad- 
vanced by him. Courteau v. Interlake S.S. 
Co., 1 F.R.D. 525, 526, quoting Hughes 
Federal Practice. 

There should be a requirement for a 
recital of facts showing that the informa- 
tion sought is material to the issue. A 
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mere statement to that effect by counsel for 
a party is a conclusion and insufficient. 
Archer v. Cornillaud, 41 F. Supp. 435, 436. 
These and many other well-reasoned cases 
definitely point out the desirability of plac- 
ing some duty on the examining party to 
justify an expedition into the field of hear- 
say. 

Tt is suggested that the recital of the facts 
justifying the inspection may be set forth 
in the notice to take depositions, from 
which the court and adverse parties can 
readily ascertain the propriety of the pro- 
posed examination. 

If the proper protective language be 
placed in Rule 30 (b) then Rule 45 (d) 
need be supplemented but slightly to re- 
fer thereto, 


So, with the foregoing observations in 
mind, and looking toward broad oppor- 
tunities for discovery but accompanied by 
reasonable safeguards, it is respectfully 
suggested that the Second Preliminary 
Draft of Rules 26 (a), 26 (b), 30 (b) and 
45 (d) be changed to read as follows: 


RULE 26 (a)—Any party may take 
the testimony of any person, including 
a party, by deposition upon oral ex- 
amination or written interrogatories 
for the purpose of discovery or for use 
as evidence in the action or for both 
purposes. A deposition may be taken 
after the commencement of the action 
and without leave of court, except that 
if notice of the taking is served within 
20 days after such commencement 
leave of court granted with notice to 
all other parties must first be obtained. 
The attendance of witnesses may be 
compelled by the use of subpoena as 
provided in Rule 45. Depositions 
shall be taken only in accordance with 
these rules. The deposition of a per- 
son confined in prison may be taken 
only by leave of court on such terms 
as the court prescribes. 


RULE 26 (b)—Unless otherwise or- 
dered by the court as provided by 
Rule 30 (b) or (d), the deponent may 
be examined regarding any matter, not 
privileged, which is relevant to the 
subject matter involved in the pend- 
ing action, whether it relates to the 
claim or defense of the examining 
party or to the claim or defense of any 
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other party, including the exis. 
tence, description, nature, custody, 
condition and location of any books, 
documents, or other tangible things 
and the identity and location of per- 
sons having knowledge of relevant 
facts. It is not ground for objection 
to testimony that it will be inadmis- 
sible at the trial if the notice contains 
statements of fact to show that the 
testimony sought appears reasonably 
calculated to lead to the discovery of 
admissible evidence, but the scope of 
examination into hearsay may be limit- 
ed by the court in which the action is 
pending as provided in Rule 30 (b). 


RULE 30 (b)—After notice is serv- 
ed for taking a deposition by oral 
examination, upon motion made by 
any party or by the person to be ex- 
amined, before or during the taking of 
such deposition, and upon notice for 
and good cause shown, the court in 
which the action is pending may 
make an order that the deposition 
shall not be taken, or that it may be 
taken only at some designated time 
or place other than that stated in the 
notice, or that it may be taken only 
on written interrogatories, or that cer- 
tain matters shall not be inquired into, 
or that the scope of the examination 
shall be limited to certain matters, or 
that designated restrictions be imposed 
upon inquiry into papers, documents, 
books, accounts, letters, photographs, 
objects, or tangible things prepared or 
obtained by an adverse party or any- 
one in his behalf in the investigation 
of the subject of the action or the prep- 
aration of the case for trial, or that 
the examination shall be held with no 
one present except the parties to the 
action and their officers or counsel, or 
that after being sealed the deposition 
shall be opened only by order of the 
court, or that secret processes, de- 
velopments, or research need not be 
disclosed, or that the parties shall sim- 
ultaneously file specified documents or 
information enclosed in sealed envel- 
opes to be opened as directed by the 
court; or the court may make any oth- 
er order which justice requires to 
protect the party or witness from an- 
noyance, expense, embarrassment, or 
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oppression. Upon the hearing of such 
motion, the burden shall be upom the 
party serving the notice to take deposi- 
tions to show good cause for the ex- 
amination that such party proposes 
to make. The production or inspection 
of the contents of written instruments 
which came into existence subsequent 
to the accrual of the cause of action 
and are in the possession of an adverse 
party, his attorney, surety, indemnitor 
or agent, shall not be required unless 
the examining party shall show mani- 
fest prejudices to him if such produc- 
tion or inspection is not ordered. In 
such case the court, or a disinterested 
person appointed by the court, shall 
first examine such written instruments 
to determine their materiality and 
relevancy and whether such manifest 
prejudice to the examining party will 
result if such inspection or production 
is not permitted. 


RULE 45 (d) (1)—Proof of service 
of a notice to take a deposition as 
provided in Rules 30 (a) and 31 (a) 
constitutes a sufficient authorization 
for the issuance by the clerk of the dis- 
trict court for the district in which 
the deposition is to be taken of sub- 
poenas for the persons named or de- 
scribed therein. The subpoena may 
command the person to whom it is 
directed to produce designated books, 
papers, documents, or tangible things 
which constitute or contain evidence 
relating to any of the matters within 
the scope of the examination permit- 
ted by Rule 26 (b), but in such event 
will be subject to the protective or- 
ders set forth in subdivision (b) of this 
Rule 45 and in subdivision (b) of 





O YOU THINK that a plaintiff in a 

personal injury action should be per- 
mitted, immediately upon the filing of suit, 
to take the deposition of the defendant’s 
insurer and compel the production of the 
insurer’s investigation file, including photo- 
graphs, statements of witnesses, reports of 
the investigator, and correspondence, even 
though none of such papers contains any 
admissible evidence? 
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Of course you don’t. Yct we may be 
confronted with such tactics, time and time 
again, if the amendments which are being 
advocated by the Advisory Committee on 
the Federal Rules of Civil Procedure are 
adopted. 

The Advisory Committee; headed by Wil- 
liam D. Mitchell, chairman; George Whar- 
ton Pepper, vice-chairman; Edgar B. Tol- 
man, secretary, and Charles E. Clark, re- 
porter, has recently distributed a SECOND 
PRELIMINARY DRAFT OF PROPOSED 
AMENDMENTS TO RULES OF CIVIL 
PROCEDURE FOR THE DISTRICT 
COURTS OF THE UNITED STATES 
and has invited the Bar to submit prompt- 
ly their criticisms, recommendations and 
suggestions regarding these proposed 
amendments. The Practice and Procedure 
Committee of this Association, of which 
Wayne E. Stichter, of Toledo, is chairman, 
is making an intensive study of these pro- 
posed amendments. We think every mem- 
ber of the Association should read the two 
articles written by certain of the members 
of our Committee on Practice and Proce- 
dure regarding these proposed amend- 
ments; these two articles appear on pages 
23 and 25 of this issue of the Journal. 

The Advisory Committee on Rules of 
Civil Procedure expects to meet very 
shortly to consider all criticisms and recom- 
mendations regarding these proposed 
amendments. If YOU are opposed to the 
amendments permitting counsel for plain- 
tiff in a personal injury action to compel a 
casualty insurance company to open its 
complete file on the case for inspection by 
the plaintiff's attorney, you should prompt- 
ly register your protest. On the examina- 
tion of the Second Preliminary Draft you 
may find fault with a number of the other 
forty or so amendments which the Advisory 
Committee has proposed; if so, you should 
register your protests on those amendments 
also. 


Your criticisms, suggestions and recom- 
mendations regarding any of these pro- 
posed amendments should be sent promptly 
to Mr. Stichter, 902 Home Bank Build- 
ing, Toledo 4, Ohio. He in turn will for- 
ward such criticisms and recommendations 
to the Advisory Committee on Rules of 
Civil Procedure. 

It is imperative that you act now. 
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